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U.S. Customs Service 


Treasury Decision 


19 CFR Part 191 
(T.D. 98-16) 


RIN 1515-AB9! 
DRAWBACK; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Correcting amendment. 


SUMMARY: This document corrects an error appearing in an appendix 
to the final regulations relating to drawback (T.D. 98-16) that were 
published in the Federal Register (63 FR 10970) on March 5, 1998. 


EFFECTIVE DATE: April 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Margaret R. McKenna, 
Duty and Refund Determination Branch, 202-927-2077. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The final regulations (T.D. 98-16) that were published in the Federal 
Register on March 5, 1998 (63 FR 10970) revised part 191 of the Cus- 
toms Regulations relating to drawback (19 CFR part 191). These final 
regulations contained an error in one of the general manufacturing 
drawback rulings in Appendix A to part 191, that could prove mislea- 
ding. This document corrects the error. 


NEED FOR CORRECTION 


In Appendix A to part 191, the introductory text for general manufac- 
turing drawback ruling “IV.” incorrectly describes the exported articles 
that are manufactured under the ruling as burlap or other textile mat- 
erial. As made clear in the body of the general ruling, however, the ex- 
ported articles in fact consist of bags or meat wrappers. The bags or 
meat wrappers are manufactured from imported burlap or other textile 
material. 

The general ruling is largely a republication of a general drawback 
contract that formerly appeared in the Customs Bulletin in T.D. 83-53, 
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17 Cust. Bull. 96 (1983). As published, the introductory text in T.D. 
83-53 misdescribed the exported articles. This error was repeated in 
the corresponding introductory text of general manufacturing draw- 
back ruling “IV.” in Appendix A to part 191. 

Accordingly, this document corrects the introductory text of general 
manufacturing drawback ruling “IV.” to properly reflect the exported 
articles that are manufactured under the ruling. 

LisT OF SUBJECTS IN 19 CFR Parr 191 

Drawback, Reporting and recordkeeping requirements. 

AMENDMENT TO THE REGULATIONS 

Accordingly, Appendix A to part 191, Customs Regulations (19 CFR 
part 191, Appendix A), is corrected by making the following correcting 
amendment. 

PART 191—DRAWBACK 

1. The general authority citation for part 191 continues to read as 
follows: 

Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States), 1313, 1624. 

2. In Appendix A to part 191, following the heading of general 

manufacturing drawback ruling “IV.”, the introductory text immedi- 


ately preceding paragraph “A.” of the general ruling is revised to read as 
follows: “Drawback may be allowed under 19 U.S.C. 1313(a) upon the 
exportation of bags or meat wrappers manufactured with the use of im- 
ported burlap or other textile material, subject to the following special 
requirements:” 


Dated: November 19, 1998. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


[Published in the Federal Register, November 25, 1998 (63 FR 65060)] 





U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
LAY ORDER PERIOD—GENERAL ORDER MERCHANDISE 
ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning Lay Order Period—General Order Merchandise. This request 
for comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before January 22, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
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be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Lay Order Period—General Order Merchandise Cost Submis- 
sions 

OMB Number: 1515-0220 

Form Number: N/A 

Abstract: This collection is required to ensure that the operator of an 
arriving carrier, or transfer agent shall notify a bonded warehouse pro- 
prietor of the presence of merchandise that has remained at the place of 
arrival or unlading without entry beyond the time period provided for 
by regulation. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 300 

Estimated Time Per Respondent: 15 hours 

Estimated Total Annual Burden Hours: 7,500 

Estimated Total Annualized Cost on the Public: N/A 


Dated: November 16, 1998 


J. EDGAR NICHOLS, 
Team Leader, 


Information Services Group. 


Published in the Federal Register, November 23, 1998 (63 FR 64759)] 





U.S. CUSTOMS SERVICE 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10-1998) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: The copyrights, trademarks, and trade names recorded with 
the U.S. Customs Service during the month of October 1998 follow. The 
last notice was published in the CUSTOMS BULLETIN on October 21, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 13800 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: November 25, 1998. 
JOHN F. ATWOOD, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 25, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF SPORTS MEMORABILIA 
DISPLAY CASES OF PLASTICS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of display cases and holders of plastics for baseballs and 
hockey pucks. Comments are invited on the correctness of the proposed 
modification. 


DATE: Comments must be received on or before January 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch (202) 927-2318. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling relating to the tariff classi- 
fication of display cases and holders of plastics for baseballs and hockey 
pucks. 

In HQ 955104, dated October 11, 1994, polystyrene and acrylo nitrile 
butadiene styrene display cubes and holders for baseballs and hockey 
pucks were classified in subheading 3926.40.00, HTSUS, which pro- 
vides for other articles of plastics * * * statuettes and other ornamental 
articles. HQ 955104 is set forth as “Attachment A” to this document. 

It is now Customs position that this merchandise is classifiable under 
subheading 3926.90.98, HTSUS, which provides for other articles of 
plastic, other. Although the contents displayed by the cases and holders 
may be considered decorative or ornamental, the cases themselves are 
not. Proposed HQ 962331 modifying HQ 955104 is set forth as “Attach- 
ment B” to this document. Before taking any action, consideration will 
be given to any written comments timely received. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 23, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, October 11, 1994. 
CLA-2 CO:R:C:F 955104 ALS 

Tariff No. 3926.40.0000 and 3926.90.9590 
DISTRICT DIRECTOR OF CUSTOMS 
2nd and Chestnut Streets 
Room 102 
Philadelphia, PA 19106-2999 


Re: Request for Further Review of Protest 1103-93-100496, dated September 9, 1993, 
concerning various sports memorabilia display cases and protective boxes, sleeve 
bags, and loose-leaf pages for sports cards. 

DEAR SIR 

Thisrulingis ona protest that was filed against your decisions of June 11, 1993, concern- 
ing the subject items. 


Facts: 


The items under consideration are made of polypropylene, polystyrene, acrylonitrile bu- 
tadiene styrene or polyviny] chloride plastics. They consist of various sized card boxes with 
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snap-down lids, cubes for holding baseballs or hockey pucks, hockey puck and baseball 
holders in the shape of those items with pedestals for displaying those items, sleeve bags, 
rigid and semi-rigid holders, nine pocket pages for holding sports cards, rigid card holders 
secured with snaps or screws, and hockey puck/picture holders. The card boxes, made of 
polystyrene, are approximately 32 inches by 2 inches and come in depths designed to 
hold 15, 25, 35, 55 and 150 cards. The baseball/hockey cubes consist of two U-shaped units, 
made of polystyrene, which slide together and snap lock to form a3 inch cube. The baseball 
and hockey puck holders are made of acrylo nitrile butadiene styrene. They consist of a 
clear plastic unit in the shape of a baseball or hockey puck which snaps into a pedestal base. 
The remaining items are all designed to hold one or more sports cards. They consist of soft 
sleeve bags, soft nine card pocket pages and semi-rigid holders made of polypropylene. The 
sleeve bags and semi-rigid holders are slightly larger than the cards they are designed to 
hold. The pocket pages contain 9 pockets and are designed to fit into a loose-leaf notebook. 
Thesleeve bags havea top flap, with a peel-off band covering an adhesive strip, which can be 
folded over and sealed. The remaining items consist of top loading and odd size hard sleeves 
made of polyvinyl chloride and rigid card holders of polystyrene which either snap or screw 
together. Samples of most of the items were submitted. A sample for one item, labelled as 
“new top loads”, could not be specifically identified but is presumed to serve the same pur- 
pose as the other items. 

The protestant entered the goods under subheading 3923.10.0000, HTSUSA, as “Ar- 
ticles for the conveyance or packing of goods, of plastics; * * *: Boxes, cases, crates and sim- 
ilar articles,” dutiable at 3 percent ad valorem. You classified the goods under subheading 
3926.90.9590, HTSUSA, the provision for “Other articles of plastics * * *: Other: Other, 
Other,” dutiable at 5.3 percent ad valorem. 


Issue: 


What is the primary purpose of the items under consideration and, based thereon, how 
are they classified? 


Law and Analysis: 


Classification of merchandise under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA) is governed by the General Rules of Interpretation (GRI’s) 
taken in order. GRI 1 provides that the classification is determined first in accordance with 
the terms of the headings and any relative section and chapter notes. If GRI 1 fails to classi- 
fy the goods and if the headings and legal notes do not otherwise require, the remaining 
GRI’s are applied taken in order. 

In considering this matter we noted that the importer questioned the classification of 
4 broad groups of products. The first group consists of various sized plastic card boxes with 
snap down lids. The protestant argues that these are used almost exclusively by card collec- 
tors, to accommodate the packing, storage and movement of cards, to collector’s exhibits 
and shows. Although the protestant states that the “boxes are made to accommodate spe- 
cific card counts as is standard in the card collecting trade,” we were unable to indepen- 
dently confirm that such a standard exists in the trade. We understand that collectors 
create sets of cards based on different criteria, e.g., team, year, hologram, traded set, and 
then chooses the box which most closely approximates the number of cards in such set. 

Based on our observations, discussions with purveyors of sports cards and advertise- 
ments for the products, it appears that the primary purpose of these boxes is to store and 
protect the cards at home, in what grouping they choose to sort them. Such articles are not 
used primarily for packing and conveying and thus are not classifiable in heading 3923, 
HTSUSA. 

The narrative provided with the protest states that “All plastic boxes are specifically 
manufactured for the packaging and protecting of specific quantities or sets of collector 
cards.” (emphasis added). In this regard we noted that the Explanatory Notes (EN’S) tothe 
Harmonized System, which represent the opinion of the international tariff classification 
experts, in EN 39.26, specifies that Heading 3926 includes articles such as dust sheet, pro- 
tective bags, awnings, file-covers, document-jackets, book covers and reading jackets, and 
similar protective goods made by sewing or gluing together sheets of plastic. 

The second group of products consists of card holders of various types, i.e., sleeve bags, 
semi-rigid holders, rigid card holders and nine pocket pages. Each of these items is de- 
signed to generally hold 1 card with the pocket pages designed to hold 1 card per pocket. The 
protestant states, “The sleeves or semi-rigid cardholders provide an opening at the top to 
slide the collector’s card into the plastic sleeve to protect the card from soiling or bending 
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a *rted into a rigid plastic holder or stand are classifiable in subheading 3926.40.0000, 
iTSUS A. M erchandise so classified is subject to a general rate of duty of 5.3 percent ad 
valorem 
A plastic cube designed to hold and display a baseball or hockey puck, aclear plastic hold- 
er in the shape of a baseball which mounts on a pedestal and a clear plastic holder in the 
shape of a hockey puck which mounts on a pedestal, are classifiable in subheading 
3926.40.0000, HTSUSA. Merchandise so classified is subject to a general rate of duty of 
5.3 percent ad valorem 
Since reclassification of the merchandise as indicated above would result in the same 
amount of duty as the classification under which the entries were liquidated, you are 
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instructed to deny the protest in full. A copy of this decision should be attached to the Cus- 
toms Form 19 and provided to the protestant as part of the notice of action on the protest. 

In accordance with Section 3A(11)(b) of Customs Directive 099 3550-065, dated August 
4, 1993, Subject: Revised Protest Directive, this decision should be provided by your office 
to the protestant no later than 60 days from the date of this letter. Any reliquidation of the 
entry in accordance with this decision must be accomplished prior to mailing of the deci- 
sion. Sixty days from the date of the decision the Office of Regulations and Rulings will take 
steps to make the decision available to Customs personnel via the Customs Rulings Module 
in ACS and the public via the Diskette Subscription Service, Freedom of Information Act 
and other public access channels. 

JOHN DURANT. 
Director, 
Commercial Rulings Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE 
Washington, DC. 
CLA-2:RR:CR:GC 962331 AML 
Category: Classification 
Tariff No. 3926.90.98 
DISTRICT DIRECTOR OF CUSTOMS 
2nd and Chestnut Streets 
Room 102 
Philadelphia, PA 19106-2999 


Re: Display cases for sports memorabilia; NY 814263; NY 814365; HQ 955104 modified. 


DEAR SIR 

This office has determined that Headquarters Ruling Letter (HQ) 955104, issued to your 
office on October 11, 1994, in response to Protest No. 1103-93-100496 concerning the clas- 
sification of plastic display cases and holders for baseballs and hockey pucks, and protective 
boxes, sleeve bags, and loose-leaf pages for sports cards, pursuant to the Harmonized Tariff 
Schedule of the United States (HTSUS), is partially in error. That portion of HQ 955104 
pertaining to the classification of cubes of polystyrene and holders of acrylo nitrile buta- 
diene styrene for baseballs and hockey pucks no longer reflects the position of the Customs 
Service. Therefore, this ruling modifies HQ 955104 and sets forth the correct classification 
for these cubes and holders. The entries involved in HQ 955104, which were presumably 
liquidated in accordance with that decision, are not affected by the modification. 


Facts: 

The polystyrene cubes for holding baseballs and hockey pucks consist of two U-shaped 
units which slide together and snap lock to form a 3 inch cube. The holders for baseballs or 
hockey pucks are in the shape of those items, with pedestal bases. There are also holders 


which encase hockey pucks along with pictures or sports cards. The holders are made of 
acrylo nitrile butadiene styrene. The products were described in HQ 955104 as follows: 


The hockey puck/picture holder consists of two clear rigid plastic rectangular panels 
designed to be held together when inserted into a rigid plastic holder or stand. The 
panel(s) have molded recesses which are form-shaped to the shape of a hockey puck 
and a sports card, respectively. This permits the puck and card to be sandwiched be- 
tween the panels. 

The last group of products covered by the instant protest consist({s] of a cube for dis- 
playinga baseball or hockey puck anda holder in the shape of a baseball or hockey puck 
with a pedestal. Counsel states that these products are “specifically designed to con- 
tain a single baseball or hockey puck for the express purpose of protecting the items, 
which usually bear autographs of baseball or hockey players, from soiling or other 
damage either when displayed at collector shows, or in transit to or from collector 
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shows. The items have no other use except for the packing or housing of baseballs 
and|{/] or hockey pucks and are sold exclusively by collectors or by collector supply 
tores to be a box or case which contains the autographed item.” 


Issue 


Whether plastic display cases and holders for baseballs and hockey pucks should be clas- 
sified under subheading 3923.90.00, HTSUS, as other articles for the conveyance or pack 
ing of goods of plastic; 3926.40.00, HTSUS, as ot her articles of plastics * * * statuettes and 
other ornamental articles; o r 3926.90.98, HTSUS , as other articles of plastic? 


+f; 


d Analysis 


Classification of imported merchandise is accomplished pursuant to the Harmonized 
Tariff Schedule of the United States (HTSUS). Classification under the HTSUS is guided 
by the General Rules of Inter} »retation of the Harmonized System (GRI’s). GRI1, HTSUS 
states in part that “for legal purposes, classification shall be deter mined according to the 
terms of the headings a any relative section or chapter notes|.]” When interpreting and 
implementing the HTSUS, the Explanatory Notes (EN’s) of the Harmonized C ommodity 
Description and Coding System may be utilized. The EN’s, while neither legally binding 
nor dispositive, provide a guiding commentary on the scope of e 2ach heading, and are gener- 
ally inc —— of the proper interpretation of the HTSUS. See, T.D. 89-90, 54 Fed. Reg. 
35127, 35128 (August 23, 1989) 

lhe subhe eae under consideration are as follows: 

= Articles for the conveyance or packing of goods, of plastic * * 
3923.90.00 Other. 


926 Other articles of plastics and articles of other materials of headings 
3901 to 3914 
3926.40.00 Statuettes and other ornamental articles; 
3926.90 Other. 
3926.90.98 Other. 


In HQ 955104, dated October 11, 1994, plastic display cubes and holders for baseballs 
and hockey pucks, and holders for hockey pucks with pictures or sports cards, were classi- 
fied in subheading 3926.40.00, HTSUS, which provides for other articles of plastics * 
statuettes and other ornamental articles. The contents displayed by the acrylic containers 
may be considered to be decorative or ornamental. However, the cubes and holders, in and 
of themselves, cannot be considered to be ornamental; nor are they statuettes. That is, it is 
the item displayed within the case or holder which is ornamental, not the display case. Ac- 
cordingly, the articles cannot be classified in subheading 3926.40.00, HTSUS. 

The subj ect articles also cannot be classified under heading 3923, HTSUS, the provision 
for articles for the conveyance or packing of goods, because they are not of a class or kind 
used primarily for packing and conveying goods; they are for the storage and display of 

sports memorabilia. EN 39.23 makes clear that the articles covered by heading 3923 are 
various kinds of containers; spools, caps, bobbins, and similar supports; and stoppers, lids, 
cops and other closures. Such articles are not of the kind under consideration. 

Inasmuch as heading 3923, HTSUS, does not describe the articles, and they cannot be 
classified in ee 3926.40.00, HTSUS, or any of the other eo nomine provisions of 
heading 3926, HTSUS, they are classified in the residual provision. This is consistent with 
New York Rulings NYS 814362 and 814365, both dated September 13, 1995. NY 814362 
covered an acrylic desk top case with a hinged lid. NY 814365 covered acrylic stands used to 
display items in museums or retail establishments. Both articles were classified under sub- 
heading 3926.90.98, HTSUS, as other articles of plastics. 


Holding: 
Plastic display cases and holders for baseballs and hockey pucks are classified in sub- 
heading 3926.90.98, HTSUS, which provides for: other articles of plastic, other. 
Effect on Other Rulings: 
HQ 955104 is modified, as set forth in this decision. 
JOHN DURANT, 


Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF RULING LETTERS RELATING 
TO THE DUTY-FREE STATUS OF FOREIGN ORIGIN 
CONTAINERS OF DOMESTIC ORIGIN GOODS ADMITTED 
INTO THE CUSTOMS TERRITORY OF THE UNITED STATES 
FROM A FOREIGN TRADE ZONE. 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification regarding the duty-free sta- 
tus of foreign origin containers which contain domestic origin goods en- 
tered into the Customs territory of the United States from a Foreign 
Trade Zone. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify rulings regarding the duty-free sta- 
tus of foreign origin containers which contain domestic origin goods 
entered into the customs territory of the United States from a Foreign 
Trade Zone. Comments are invited on the correctness of the proposed 
ruling. 


DATE: Comments must be received on or before January 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 


dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Christina Kopitopou- 
los, Duty and Refund Determination Branch (202) 927-3325. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify rulings regarding the duty-free sta- 
tus of foreign origin containers which contain domestic origin goods 
entered into the customs territory of the United States from a Foreign 
Trade Zone. Maui Pineapple Co. Ltd., asked for a ruling concerning 
country of origin and proper duty rate of tropical fruit salad which is 
canned with both domestic and imported fruit in a Foreign Trade Zone. 
The product consisted of U.S. grown pineapple which was taken to the 
zone to be peeled, trimmed, and cut into chunks to be combined with 
foreign ingredients—papaya, guava, and passion fruit—which was sold 
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to them on a duty-paid basis from various companies located in the U.S., 
and were entered into the FTZ in privileged domestic status. The cans 
for the product were manufactured in the FTZ using tin-plate from Ja- 
pan, which was entered into the FTZ in nonprivileged foreign status. 
Dole Packaged Foods Co. of Honolulu also asked for a ruling whether 
the Merchandise Processing Fee is applicable to the entire contents of 
its product, and the duty status of the product. The product is U.S. do- 
mestic grown pineapple sent into special purpose subzone, where it pro- 
cesses the pineapples to produce sliced, chunk, tidbit, and crushed 
pineapple products as well as pineapple juice and juice concentrate. 
Also sent into the zone was nonprivilege Foreign tin-plate from Japan, 
which was manufactured into cans and packed with the pineapple. 
Comments are invited on the correctness of the proposed ruling. 

In Headquarters Ruling (HQ) 559769 dated August 28, 1996, Cus- 
toms determined that canned tropical fruit salad produced in a Foreign 
Trade Zone (FTZ) from ingredients all of which are domestic status and 
canned in the FTZ with the use of non-privileged foreign status tin- 
plate, may be entered for consumption from the FTZ free of duty; since 
that the identity of the domestic status merchandise is not lost: and sub- 
ject to the requirement for entry for consumption and assessment of the 
merchandise processing fee (on the total value of the product) provided 
for in 19 U.S.C. § 58c(a)(1). This holding resulted from an analysis of 
General Rules of Interpretation (GRI) 5(b), HTSUS, which states, 
packing materials and containers entered with the goods therein shall 
be classified with the goods if they are of a kind normally used for pack- 
ing such goods. As such we concluded that canned fruit produced in a 
FTZ with the use both of domestic status ingredients and nonprivileged 
foreign status containers, those nonprivileged foreign containers 
would be classifiable and dutiable in accordance with the character, 
condition and quantity of the canned tropical fruit salad as transferred 
to the customs territory at the time entry or entry summary is filed with 
Customs. Additionally, HQ 221259, dated October 15, 1991, also deter- 
mined that the tin-plate was not dutiable under TSUS General Head- 
note 6(b)(I), or General Rules of Interpretation 5(b), the predecessor to 
HTSUS. Reasoning also that under GRI 5(b), the cans in which the 
pineapple products were packed were classified according to the partic- 
ular product contained therein, they were not separate products for tar- 
iff purposes, and therefore, were not dutiable because of the duty-free 
domestic status of the pineapple. HQ 559769 is set forth as Attachment 
A to this document. H@ 221259 is set forth as Attachment B to this doc- 
ument. 

Upon further examination, we are of the opinion that in both rulings 
the nonprivileged tin-plate sent from Japan into the zone for manufac- 
ture and packing with domestic goods should have been dutiable upon 
entry into the customs territory of the U.S. We have determined that the 
second proviso to 19 U.S.C. 81c(a), The Foreign Zone Act, requires that 
duty be paid on the foreign origin value of the good. 19 CFR 146.65(b)(2) 
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sets forth the proper method to determine dutiable value for goods en- 
teted from an FTZ. 19 CFR 146.65(b)(2) states, “The dutiable value of 
merchandise provided for in this section shall be the price actually paid 
or payable for the merchandise in the transaction that caused the mer- 
chandise to be admitted into the zone * * *” Duty would be assessed at 
the rate determined by the tariff classification of the good, which in- 
cludes the subsumed container. For HQ 559769, the mixed fruit salad 
would have been classified in 1996 as 2008.92.10, HTSUS, with a col- 
umn 1, general duty rate of 6.5% ad valorum. In HQ 221259, in 1989, 
the pineapple, if prepared or preserved, whether or not containing add- 
ed sugar or other sweetening matter or spirit, not elsewhere specified, 
would have been classified as 2008.20.00, HTSUS, with a column 1, gen- 
eral rate of duty of 0.55¢ per kilogram. If the product was pineapple 
juice, not concentrated, or having a degree of concentration of not more 
than 3.5 degrees, it would have been classified as 2009.40.20, HTSUS, 
with a column 1, general rate of duty of 5.3¢ per liter. If it was pineapple 
juice, other, it would have been classified as 2009.40.40, with acolumn 1, 
general rate of duty of 1.3¢ per liter. Modified HQ 559769 is set forth as 
Attachment A to this document. Modified HQ 221259 is set forth as At- 
tachment B to this document. Proposed H@ 227355 is set forth in At- 
tachment C to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 24, 1998. 


WILLIAM G. ROSOFF, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, August 28, 1996. 
MAR 2-10 RR:TC:SM 559769 KBR 


Category: Marking 
ALAN I. Koga, VP. 


AMERICAN CUSTOMS BROKERAGE Co., INC 
PO. Box 261 
Honolulu, HI 96809 


Re: Marking of Tropical Fruit Salad, Foreign Trade Zone, NAFTA. 


DEAR Mk. KoJIMa: 
This is in response to your letter dated February 28, 1996, to U.S. Customs Service, in 
New York, which was subsequently forwarded to this office and received on April 2, 1996, 
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on behalf of the Maui Pineapple Company, Ltd., concerning the country of origin and prop- 


er duty rate of tropical fruit salad which is canned with both domestic and imported fruit in 
1 foreign trade zone 


Facts 

You state that the product involved in this matter is a “tropical fruit salad.” The product 
is to be manufactured in a foreign trade zone (FTZ) in Hawaii. You state that the tropical 
fruit salad will be a canned product, and will consist of chunks of three different tropical 
fruits and the juice of one tropical fruit. You list the ingredients by weight (in percentages), 
along with the original country of origin as follows: 


Pineapple United States 


Mexico 
Mexico 
Colombia 
United States 
United States 


Frozen Papaya 13 
Frozen Guava 9 
Passion Fruit (juice concentrate) l 
S 


ugal 


Water 24 


You state that a breakdown of the cost of the product is as follows: 
Pineapple 18. 
Papaya 13 
Guava 


co 


Passion Fruit (juice concentrate) 
Sugar 

Can 

Production 

Warehousing 

Fiber 

Raw Material Handling 
Shipping 

Overhead 

Margin 


See IP 


Inatelephone conference on August 6, 1996, with arepresentative of the Maui Pineapple 
Company, Ltd., Customs was informed that the pineapple is grown in the U.S. taken to the 
FTZ where it is peeled, trimmed and cut into chunks and then combined with the other 
ingredients. The papaya and the guava are imported in chunks and simply combined with 
the other ingredients in the FTZ. The passion fruit is imported as a juice concentrate and 
combined with the other ingredients in the FTZ 

You state that the foreign ingredients, papaya, guava, and passion fruit will be sold to 
your client on a duty-paid basis from various companies located in the United States and 
will be entered into the FTZ under privileged domestic status. 

The cans for the product will be manufactured in the FTZ using tin-plate imported from 
Japan. The tin-plate will be entered into the FTZ under non-privileged foreign status. 


Issues: 


(1) Will the product qualify for designation as a “made in the U.S.A./Hawaii” product? If 
it does not qualify as a United States-made product, what will be the proper country of ori- 
gin, tariff classification, and duty rate? 

(2) Ifthe product qualifies as a United States-made product, will duty be assessed on the 
value of the tin can manufactured in the FTZ from the imported tin-plate. If duty will be 
assessed, what will be the tariff classification and duty rate? 

(3) Will duty be assessed on the value of the Mexican and Colombian fruits that are en- 
tered into the FTZ under privileged domestic status? If duty will be assessed, what will be 
the tariff classification and will duty be assessed at the Column 1 or the Mexican NAFTA 
duty rate? 

(4) If the Mexican and Colombian fruits are entered into the FTZ under non-privileged 
foreign status, how will the answers to issues (1) and (3) be affected? 
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Law and Analysis 
1. Duty 


The statute governing the creation and operation of FTZ’s is the Foreign Trade Zones 
Act of 1934, as amended (48 Stat. 998; 19 U.S.C. §81a through 8tu). Under 19 U.S.C. 
§81c(a), foreign and domestic merchandise of every description (except prohibited mer- 
chandise) may be brought into a FTZ without being subject to the United States Customs 
laws and may there be, among other things, stored, mixed with foreign or domestic mer- 
chandise, or otherwise manipulated and be exported, destroyed, or sent into the United 
States customs territory. When foreign merchandise is so sent from a FTZ into United 
States customs territory it is subject to the United States laws and regulations affecting 
imported merchandise. Articles of the United States and articles previously imported on 
which duty and/or tax has been paid, or which have been admitted free of duty and tax, may 
be taken intoa FTZ from the United States customs territory, placed under the supervision 
of the appropriate Customs officer, and, whether or not they have been combined with or 
made part of other articles while in the FTZ, be brought back thereto free of quotas, duty, or 
tax. Ifthe identity of such articles (i.e., the “domestic status” articles described in the pre- 
ceding sentence) has been lost, articles not entitled to free entry by reason of noncom- 
pliance with the requirements under the authority of this provision are treated as foreign 
merchandise if they reenter the customs territory. The Customs Regulations issued under 
the authority of this statute are found in 19 C.ER. Part 146. 

In this case, the merchandise brought into the FTZ would consist of domestic status 
merchandise (the fruit, sugar, and water) and non-privileged foreign status merchandise 
(the tin-plate imported from Japan). As stated above, domestic status merchandise may be 
combined with or made part of other articles in the FTZ and be removed from the FTZ into 
the Customs territory without being subject to quotas, duty, or tax, provided that the iden- 
tity of such articles has not been lost. Non-privileged foreign merchandise is subject to tar- 
iff classification in accordance with its character, condition and quantity as transferred to 
the Customs territory at the time entry or entry summary is filed with Customs (19 C.ER. 
§146.65(a)(2)). However, under General Rule of Interpretation (GRI) 5(b): 

Subject to the provision of rule 5(a) [concerning camera cases and similar containers 
not applicable in this case], packing materials and packing containers entered with the 
goods therein shall be classified with the goods if they are of a kind normally used for 
packing such goods. However, this provision is not binding when such packing materi- 
als or packing containers are clearly suitable for repetitive use. 

In interpreting the foregoing, we have held that canned fruit produced in a FTZ with the 
use of domestic status ingredients and non-privileged foreign status canning materials 
may be entered for consumption from the FTZ free of duty (see, e.g., rulings 073879, Febru- 
ary 29, 1984, and memorandum 220707, October 3, 1988, affirmed by ruling 221259, Octo- 
ber 15, 1991). Thus, in the case under consideration, in which ingredients (all having 
domestic status) are packed in a FTZ in cans produced from Japanese origin tin-plate, 
when the canned “Tropical Fruit Salad” product is entered for consumption from the FTZ, 
neither the domestic status ingredients nor the canning materials would be subject to duty. 
This is so regardless of whether the product qualifies for designation as a “made in the 
U.S.A./Hawaii” product. 

If, instead of using all domestic status ingredients, the papaya, guava, and passion fruit 
used were non-privileged foreign status, those non-privileged foreign ingredients would be 
classifiable and dutiable in accordance with the character, condition and quantity of the 
canned tropical fruit salad as transferred to the Customs territory at the time entry or 
entry summary is filed with Customs. Since, under GRI 5(b), the canning materials are 
classifiable with the goods contained therein, the canning materials would be classifiable 
and dutiable under the same terms. This also is so regardless of whether the product quali- 
fies for designation as a “made in the U.S.A./Hawaii” product. 

You should be aware that, under 19 U.S.C. §58c(a)(10), a merchandise processing fee is 
collected by Customs for the processing of merchandise formally entered for consumption 
(upon transfer from a F TZ to the Customs territory, such entry is required for all merchan- 
dise in foreign status or composed in part of merchandise in foreign status (see 19 U.S.C. 
§81c(a), 19 C.FR. §141.4, and 19 C.FR. §146.63)). The fee is based on the value of the mer- 
chandise and, in the case of merchandise entered for consumption from a FTZ, is based 
upon the appraised value of both the domestic and foreign merchandise. Thus, in the case 
under consideration, this fee would be collected on the total value of the canned tropical 
fruit salad (see 19 C.ER. §146.65(b)(1), 19 C.ER. §24.23, and ruling 221259, referred to 
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above). (The exception in 19 U.S.C. $58¢e(b)(8)(D)(v) for agricultural products of the United 
States processed and packed in a FTZ, limiting this fee to only the value of material used to 
make the container of such products, is inapplicable in this case because the agricultural 
products in this case are not “agricultural products of the United States” (see Senate Re- 
port (Finance Committee) No. 101-252, 101st Cong., 2d Sess., printed at 1990 U.S.C.C.A.N 
928, 980-981, in which the intent of this pr ovision is described as being to correct a problem 
arising from Customs application of the fee to “entries of canned pineapple (consisting of 

10n-dutiable foreign-origin cans and U.S.-origin pineapple)” (emphasis added)).) 


2. Marking 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. $1304), provides that unless 
excepted, every article of ‘foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or its contain- 
er) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 


Ex 


S.C. §1304 was “that the ultimate purchaser should be able to know by an inspection 
of the marking on the imported goods the country of which the goods is the product. The 
evident purpose is to mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” United States v. Friedlander & Co., 27 C.C.PA. 
297 at 302; C.A.D. 104 (1940). Part 134, Customs Regulations (19 C.FR. Part 134), imple- 
ments the country of origin marking requirements and the exceptions of 19 U.S.C. §1304 
Section 134.1(b) of the regulations, defines “country of origin” as: 


nglish né ame of the country of origin of the article. Congressional intent in enacting 
I 


9 


he country of manufacture, production, or growth of any article of foreign origin en- 

ing the U.S. Further work or material added to an article in another country must 
effect a substantial transformation in order to render such other country the “country 
of origin” within this part; however, for a good of a NAFTA country, the NAFTA mark- 
ing rules will determine the country of origin. (Emphasis added). 


Section 134.1(j), of the regulations, provides that the “NAFTA marking rules” are the 
rules promulgated for purposes 0 f determining whether a good is a good ofa NAFTA coun- 
try. Section 134.1(g) of the regulations, defines a “good of a NAFTA country” as an article 
for which the country of origin is Canada, Mexico, or the U.S. as determined under the 
NAFTA marking ruies. 

Section 134.35(b), provides that: 

A good of a NAFTA country which is to be processed in a manner that would result in 
the good becoming a good of the United States under the NAFTA Marking Rules is ex- 
ce pted f rom marking. Unless the good is processed by the importer or on its behalf, the 
outermost container of the good shall be marked in accord with this part. 


Part 102 of the regulations sets forth the “NAFTA Marking Rules” for purposes of deter- 
mining whether a good is a good of aNAFTA country for marking purposes. Section 102.11 
of the regulations, sets forth the required hierarchy for determining country of origin for 
marking purposes. Section 102.11(a) of the regulations states that “[t]he country of origin 
of a good is the country in which: 

(1) The good is wholly obtained or produced; 

(2) The good is produced exclusively from domestic materials; or 

(3) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable re- 
quirements of that section, and all other requirements of these rules are satisfied.” 

Since the tropical fruit salad is neither wholly obtained or produced in a single country 
nor produced exclusively from domestic materials, §102.11(a)(1) and (2) are not applicable 
for purposes of determining whether the fruit salad is a good of the U.S. Therefore, it must 
be determined whether pursuant to §102.11(a)(3), the foreign materials incorporated into 
the tropical fruit salad meets the specific tariff rule of $102.20. The tropical fruit salad has 
six components; pineapple, papaya, guava, passion fruit juice, sugar and water. The pineap- 
ple, sugar and water are products of the U:S.; the frozen, chunk papaya and frozen, chunk 
guava are from Mexico, and the passion fruit juice concentrate is from Columbia. After can- 
ning, the tropical fruit salad is classified in subheading 2008.90.10, HTSUS. Thus, the spe- 
cific tariff rule for these goods is set out in section 102.20(d) (Section IV: Chapters 16 
through 24) of the regulations, which states: “A change to subheading 2008.19 through 


2008.99 from any other chapter, provided the change is not the result of mere blanching of 
nuts.” 
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The foreign components must undergo the above change in tariff to satisfy 19 CER 
§102.11(a)(3). The components from Mexico under. go the necessary change in tariff classi- 
fication. The frozen, chunk papayais classified in subheading 0811 90 40, ‘HT SUS, andthe 
frozen, chunk guava is classified in subheading 0811 90.80, HTSUS 

However, the component from Columbia, the passion fruit juice concentrate, classified in 
subheading 2009.80.60, HTSUS, does not undergo the necessary tariff shift. Although the 
value of the passion fruit juice concentrate is less than 7 percent of the value of the tropical 
fruit salad, and therefore might be considered de minimis and be disregarded, section 
102.13(b) specifically eliminates goods within Chapter 20 from consideration as de mini- 
mis 

Further, in the “Note” to Chapter 20 it states: “Notwithstanding the specific rules of this 
chapter, fruit, nut and vegetable preparations of Chapter 20 that have been prepared or 
preserved merely by freezing, by packing (including canning) in water, brine or natural 
juices, or by roasting, either dry or in oil (including processing incidental to freezing, pack- 
ing or roasting), shall be treated as a good of the country in which the fresh good was pro- 
on ” However, the pineapple in this case is grown in the U.S. and peeled, trimmed and 

it into chunks prior to being combined with the other ingredients. Therefore, the pineap- 
sie alone is not classifiable in a provision from which a change in classification was not al- 
lowed 

Further, 19 C.ER. $102.17 states that: 

A foreign material shall not be considered to have undergone the applicable change in 
tariff classification set out in $102.20, or satisfy the other applicable requirements of 
that Section by reason of: 

(a) A change in end-use; 

(b) Dismantling or disassembly; 

(c) Simple packing, repacking or retail packaging without more than minor process- 
ing; 

(d) Mere dilution with water or another substance that does not materially alter the 
characteristics of the material; or 

(e) Collecting parts that, as collected, are classifiable in the same tariff provision as 
an assembled good pursuant to General rule of Interpretation 2(a), without any addi- 
tional operation other than minor processing. 


In this case, 19 C.F R. §102.17(c), isapplicable. Although the pineapple is cut froma fresh 
fruit into chunks, only the foreign fruit is considered in determining whether there was 
more than minor processing as defined in 19 C.ER. §102.1(m). The foreign ingredients in 
this instance do not undergo more than minor processing. Therefore, the foreign compo- 
nents are not deemed to undergo the necessary tariff shift and 19 C.FR. §102.11(a)(3) will 
not apply. 

The next step in the hierarchy, 19 C.FR. §102.11(b), states that, where §102.11(a) is not 
applicable, the country of origin will be the country or countries of origin of the single mate- 
rial that imparts the essential character to the good. Section 102.18(b), states that the only 
materials to be considered for purposes of identifying the material that imparts the essen- 
tial character to a good are those domestic or foreign materials that are classified in a provi- 
sion from which a change in tariff classification is not allowed under the specific rule or 
other requirements. In this case, the U.S. components of the tropical fruit salad all are clas- 
sified in a provision from which a change in classification is allowed under 19 C.FR. 
§102.20. The pineapple is classified in subheading 0804.30 HTSUS, the sugar is classified 
in headings 1701-1702, HTSUS, and the water is classified in heading 2201, HTSUS 
Therefore, pursuant to 19 C.FR. §102.18(b), the papaya, guava, and passion fruit juice con- 
centrate is considered in determining whether there is a single material that imparts the 
essential character to the of the tropical fruit salad. In this situation, there is no single ma- 
terial which establishes the essential character of the good. The papaya, guava and passion 
fruit juice concentrate are equally important components of the tropical fruit salad. There- 
fore, 19 C.ER. §102.11(b), does not apply. 

Where the country of origin cannot be determined under 19 C.F.R. §102.11(a) or (b), and 
the article is specifically described in the Harmonized System as a set or mixture, or classi- 
fied as a set, mixture or composite good pursuant to General Rule of Interpretation 3, 19 
C.ER. §102.11(c) applies and states that the country of origin is the country or countries of 
origin of all materials that merit equal consideration for determining the essential charac- 
ter of the good. In this instance, the tropical fruit salad is a mixture pursuant to GRI 3(c) 
When Section 102.11(c) isapplicable, all the components, foreign and domestic, which mer- 
it equal consideration must be considered. In this case, the pineapple, papaya, guava, pas- 
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yn fruit juice concentrate, sugar and water merit equal consideration in determining the 
character of the tropical fruit salad. Therefore, the country of origin of the tropi 

cal fruit salad is the countries of origin of these components; the U.S., Mexico, and Colum- 
bia. However, since the components from the US. are excepted from marking, the U.S. is 
not required to appear on the country of origin marking of the tropical fruit salad. 

his ruling does not address whether the tropical fruit salad may be marked with the 
U.S.A. symbol. Although Customs has determined that the product is, in part, a product of 
the U.S., the determination of marking an item as “Made in USA” or “Made in Hawaii” is 
under the primary jurisdiction of the Federal Trade Commission sal not this Service. See 
HQ 559366 (August 29, 1995). Wetherefore recommend that you contact the Federal Trade 
Commission, Division of Enforcement, located at 6th and Pennsylvania Avenue, N.W,, 
Washington, D.C. 20580, for any views concerning marking the tropical fruit salad with the 
‘USA’ or “Hawaii” symbol 


» information submitted, after processing, the tropical fruit salad is a prod- 
JS ‘Meatconnt® olumbia, and must be marked to indicate that its origin is Mex 
nd Columbia. The U.S. components are excepte 1d from country of origin marking and 
are not required to be listed on the country of origin marking. The Feder ral’ Trade Commis- 
should be contacted concerning whether the “U.S.A.” symbol or “Made in Hawaii” 
may be used 

Therefore, the canned tropical fruit salad produced in a FTZ from ingredients all of 
which are domestic status and canned in the FTZ with the use of non-privileged foreign 
status tin-plate, may be entered for consumption from the FTZ free of duty; since that the 
identity of the domestic status merchandise is not lost; and subject to the requirement for 
entry for consumption and assessment of the merchandise processing fee (on the total val 
ue of the product) provided for in 19 U.S.C. §58c(a)(1). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC, October 15, 1991. 
ENT-1-01-CO:R:C:E 221259 TG 
JERRY P WISKIN, Esq 
FREEMAN, WASSERMAN & SCHNEIDER 
90 John Street 
New York, NY 10038 
DEAR MR. WISKIN 
This is in response to your letter of February 27, 1989, requesting reconsideration of 
ENT-01-01-CO:R:C:E 220707 MS dated October 3, 1988. In that memorandum to the 
District Director of Honolulu, Hawaii, this Office found that since formal entry is required 
for the canned pineapple products, due to their foreign status portion, the merchandise 
processing fee is applicable to the entire value of the cans and their contents. 


Facts: 


Dole Packaged Foods Company of Honolulu, Hawaii (Dole), operates a special purpose 
subzone in Honolulu, Hawaii. Pineapples grown in Hawaii and Japanese tinplates are en- 
tered into the subzone. In the subzone, Dole cores, hulls and processes the domestic pine- 
apples to produce sliced, chunk, tidbit and crushed pineapple products as well as pineapple 
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juice and juice concentrate and also manufactures tin cans from the Japanese tinplate 
These pineapple products are packed into the cans and entered into the Customs territory 
of the United States. You have raised the following issues in your request for reconsidera- 
tion of this decision 
Issues: 

A. Whether Congress intended to exempt domestic products from the merchandise proc- 
essing fee. 

B. Whether the canned pineapple products that Dole withdraws from the subzone are 
domestic products 

C. Whether under the United States Harmonized Tariff Schedule (HTS), the tin cans in 
which Dole’s Pineapple products are packed are not imported articles. 

D. Whether Customs failed to follow proper administrative procedures when it issued 
the October 3, 1988, ruling 

E. Whether formal entry of domestic merchandise transferred from the zone is required 
and whether a merchandise processing fee may be assessed solely against the value of the 
Japanese tinplate. 

F Whether Dole received and relied on the first letter of July 14, 1987, to its detriment. 


Law and Analysis: 


A. Whether Congress intended to exempt domestic products from the merchandise 
processing fee. 

Section 58c(a)(10) of 19 U.S.C. (Pub. L. 99-272, 100 Stat. 308-310), as amended, requires 
the Secretary of the Treasury to collect for Customs a fee for the processing of merchandise 
formally entered for consumption. The fee is based upon the value of the merchandise. Sev- 
eral kinds of merchandise are exempt from this fee, including products of insular posses- 
sions, most merchandise under Chapter 98 (HTS) formally schedule 8, Tariff Schedules of 
the United States (TSUS), and the cost of the U.S. components of merchandise entered un- 
der subheading 9802.00.80, HTS (formally item 807.00, TSUS). No exemption was pro- 
vided for domestic merchandise used in articles manufactured in foreign trade zones 
containing both domestic and foreign merchandise. Such an article entered from a foreign 
trade zone was subject to the merchandise processing fee, based upon the appraised value 
of both the domestic and foreign merchandise. 

The fact that Congress did not previously intend to exempt domestic products from the 
merchandise processing fee is further supported by the Customs and Trade Act of 1990, 
Pub. L. No. 101-382, Sec. 111(b)(D)(v), which amended subsection (b) of section 13031 of 
the Consolidated Omnibus Reconciliation Act of 1985 (19 U.S.C. 58(c)(b)) to state: “(v) in 
the case of agricultural products of the United States that are processed and packed in a 
foreign trade zone be applied only to the value of material used to make the container for 
such merchandise, if such merchandise is subject to entry and the container is of a kind 
normally used for packing such merchandise.” Effective October 1, 1990, the merchandise 
processing fee was no longer applicable to Dole’s situation. 

B. Whether the canned pineapple products that Dole withdraws from the subzone are 
domestic products. 

You state that under Headnote 6(b)(i), the value of the “ordinary” containers becomes 
part of the value of the can’s contents. As a result, the canned pineapple products with- 
drawn from the subzone by Dole consisted solely of domestic pineapple products which 
were not intended by Congress to be within the scope of the user fee assessment. 

General Headnote 6(b)(i), TSUS, (now General Rule of Interpretation 5(b), HTS), pro- 
vides, in pertinent part, that: 

The usual or ordinary types of shipping or transportation containers or holders, if not 
designed for, or capable of, reuse, and containers of usual types ordinarily sold at retail 
with their contents, are not subject to treatment as imported articles. Their cost, how- 
ever, is * * * a part of the value of their contents and [,] if their contents are subject to 
an ad valorem of duty, dutiable at the same rate as their contents * * * 


It is correct that the tinplates are not dutiable under TSUS General Headnote 6(b)(i) or 
General Rule of Interpretation 5(b), HTS and filled cans are not subject to treatment as 
imported articles under TSUS or HTS. However, you cannot mix classification require- 
ments with entry requirements. Although the cans take on the character of the pineapples 
for classification purposes, for purposes of entry, the law requires entry of articles of mixed 
status. 
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The Merchandise Processing Fee (MPF) is imposed on the total value of the good that is 
formally entered. 19 U.S.C. 58c(a)(9)(10). You argue that since the cans in which the pine 
apple products are packed are not subject to treatment as imported articles pursuant to 
General Headnote 6(b)(i) or General Rule of interpretation 5(b), because the pineapple 
products are not considered imported merchandise when they are withdrawn from the for- 
eign trade zone, neither the pineapple products nor the cans are subject to the user fee 
This is incorrect. Such an article entered from a foreign trade zone is subject to the mer- 
chandise processing fee, based upon the appraised value of both the domestic and foreign 
merchandise. Although the cans contain domestic merchandise, the cans are still consid- 
ered foreign status merchandise for foreign trade zone purposes. As stated in our October 
memorandum, articles composed in part of merchandise in foreign status must be entered 
for consumption (or warehouse if applicable), where brought into Customs territory for 
consumption, pursuant to section 146.63(a), Customs Regulations. When this merchan- 
dise is entered into Customs territory for consumption, formal entry for imported mer 
chandise is required by section 484(a)(1)(A), Tariff Act of 1930, as amended (19 U.S.C 
1484(a)(1)(A)) and sections 141.4 and 146.62, Customs Regulations. Section 146.43(b) of 
the regulations provides that domestic status merchandise mixed or combined with mer- 
chandise in another zone status may not be transferred from the zone into Customs terri- 
tory without a permit, unlike wholly domestic status merchandise. Non-privileged foreign 
tinplate in combination with domestic pineapple would not be exempt from formal entry 
See section 141.4 Customs Regulations. The Foreign Trade Zones Act requires all with- 
drawn goods to be subject to all ofthe laws affecting foreign goods. The only exception is for 
goods wholly of U.S. origin, an exception that does not apply to pineapple in a foreign-origin 
can 

Finally we agree that there is a congressional intent to not burden domestically grown 
goods. However, Congress placed limited exceptions on user fees and those exceptions did 
not apply to your case until October 1, 1990 when the Customs and Trade Act was amended 
to exempt agricultural products. See Pub. L. No. 101-382, Sec. 111(b)(D)(v) 

C. Whether under the U.S. Harmonized Tariff Schedule, the tin cans in which Dole’s 
Pineapple products are packed are not imported articles 


You state that “the tin cans in which Dole’s pineapple products are packed are the kind 


normally used for packing such pineapple products. Thus, under the TSUS and the HTS, 
General Rule of Interpretation 5(b), the cans in which the pineapple products are packed 
are classified according to the particular product contained therein. Consequently, the 
cans are not considered to be a separate product for tariff purposes.” This is correct, but as 
discussed above, the dutiable classification has nothing to do with the determination of 
user fees. The Merchandise Processing Fee is based upon the appraised value of both the 
domestic and foreign merchandise. 


D. Whether Customs failed to follow proper administrative procedures when it issued the 
October 3, 1988, ruling. 

You argue that the issuance of the October 3, 1988, ruling was an abuse of discretion 
since Customs did a complete about-face on the applicability of the merchandise processing 
fee to Dole’s pineapple products withdrawn from the foreign trade zone. You state “that 
having issued a binding ruling on the user fee’s applicability, the Customs Service cannot, 
by administrative fiat, simply ignore its own decision and reverse its position without pro- 
viding Dole with some rational justification for the change * * *. The Customs Service’s 
October 3, 1988 Ruling does not comply with this basic principle of administrative law be- 
cause it fails to even recognize the existence of the July 14, 1987 Ruling Letter, and certain- 
ly does not explain why the Service was no longer following the conclusions set out in its 
earlier ruling.” 

An earlier Customs letter on February 29, 1984, stated: “Under the situation presented, 
the processed pineapple, pineapple juice, and the pineapple juice concentrate would be, if 
they were dutiable, subject to specific rates of duty (i.e. items 148.98, 165.44, and 165.46, 
TSUS, dutiable at the column 1 rates of duty of 0.5 cent per pound, 20 cents per gallon, and 
5 cents per [reconcentrated] gallon, respectively). Clearly, these specific rates of duty pre- 
clude the consideration of disability for usual and ordinary containers not designed for, or 
capable of, reuse provided for tin in the cited General Headnote. Thus it is our position that 
the cans would not be dutiable.” We do not believe that this decision is inconsistent with 


our October 3, 1988, memorandum since it deals with the classification issue and not the 
merchandise processing fee issue. 
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The July 14, 1987, memorandum was not a ruling letter within the definition of section 
177.1(c) and (d) of the Customs Regulations. In fact, the memorandum on July 14, 1987, 
was to the District Director of Customs in Honolulu, Hawaii from the Classification and 
Value Division. Receipt by the District Director was not even acknowledged until after the 
October 3, 1988, letter was issued. The July 14, 1987, memorandum was an information 
let 


letter within the meaning of section 171.2 of the Customs Regulations. An information let- 


ter is not a binding ruling thus Customs did not fail to follow proper administrative proce- 
dures. 


E. Whether formal entry of domestic merchandise transferred from the zone is required 
and whether a merchandise processing fee may be assessed solely against the value of 
the Japanese tinplate 

You argue in your memorandum that the merchandise processing fee is assessable only 
where merchandise is “formally entered * * * for consumption.” You state that the mer- 
chandise in issue is adomestic product. “Pursuant to both TSUS Headnote 6(b)(i) and HTS 

General Rule of Interpretation 5(b), the cans which are the ordinary containers for the 

pineapple products are not treated as separate imported articles. Moreover, pursuant to 

Section 146.43(b) of the Customs Regulations (19 C.FR. 146.43(b)), No * * * permit is re- 

quired for the transfer to Customs territory of domestic status merchandise, includ- 

ing packing * materials Therefore, no formal entry is required for Dole’s domestic 
pineapple products when they are withdrawn from the subzone.” 

As we explained under Part B of this letter, for purposes of the merchandise processing 
fee, the tin plates have their own identity and must be formally entered into the U.S. thus 
making them “imported articles” requiring formal entry upon transfer from the zone 


F. Whether Dole received and relied on the first letter of July 14, 1987, to its detriment 

In its supplemental brief of December 11, 1989, Dole states that asa result of the July 14, 
1987 decision, Dole took no further action to develop alternative business plans or strategy. 
In fact, Dole continued to operate its business without any knowledge that Customs was 
reconsidering the applicability of the merchandise processing fee. Moreover, Dole asserts 
that Headquarter’s actions contributed to Dole’s dilemma since it failed to give Dole (or 
Maui Pineapple) the opportunity to be heard or, for that matter, notice that it was reconsid- 


ering an issue which bore directly on the business operations of these two companies d 


ic- 
spite the issuance in July 1987 of a ruling decision favorable to Dole 

First, the October 3, 1988, ruling decision by Customs Headquarters did not constitute a 
change in practice. As stated above, the July 14, 1987, memorandum was not a ruling letter 
within the definition of section 177.1(c) and (d) ofthe Customs Regulations. The memoran- 
dum of July 14, 1987, was to the District Director of Customs in Honolulu, Hawaii from the 
Classification and Value Division and was not acknowledged as received by the District Di- 
rector in Hawaii until after the October 3, 1988, letter was issued. 

However, although we disagree that Dole should have relied on the memorandum of July 
14, 1987, there does appear to have been a mix-up. On November 20, 1989, the Honolulu 
District Director wrote a Memorandum to this Office stating: “A response was received 
from the Acting Director of the Classification and Value Division which stated that the 
withdrawals were not subject to the MPF This letter was dated July 14, 1987.” The District 
Director further explained that the July 14, 1987 letter was routed to the I&C supervisor of 
the District’s zone program, but that the District’s C&V division which initiated the re- 
quest did not receive a copy of this ruling. This resulted in the second request for internal 
advice on March 4, 1988. The July 14, 1987, letter was also received by the Administrator of 
FTZ No. 9 on July 28, 1987. The Administrator of FTZ No. 9 has the responsibility for the 
day to day operations of the foreign trade zone in Hawaii. In this capacity, the Administra- 
tor forwarded a copy of the July 14, 1987, ruling to the two Hawaiian subzone operators. It 
is conceivable that there was a mix-up and that Dole interpreted the first letter as a ruling. 
Therefore, we agree with Dole that the October 3, 1988, letter should be prospective in na- 
ture. 

Under the new “Equitable Regulations” set out in Vol.23 Cust. B. & Dec. No. 32 at 45, 50 
(August 9, 1989), Part 177 of the Customs Regulations provides that Customs may, from 
time to time, delay the effective date of rulings for a period up to 90 days from the date of the 
issuance of the ruling which modify or reverse earlier written rulings, or which modify the 
manner in which Customs has treated “substantially identical” transactions in the past, 
see 19 CFR 177.9(e). Customs may provide for the delay on its own initiative or it may act 
upon a request for a delay made by the recipient of the ruling. 
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We do not agree with Dole that the imposition of the merchandise processing fee on 
Dole’s entries constitutes a charge or exaction. Furthermore, after a meeting with the at- 
torneys representing Dole on April 17, 1990, and April 29, 1991, we allowed more time for 
the submission of information to substantiate Dole’s claim that it relied on the Customs 
Headquarters Letter dated July 14, 1987. As proof of this reliance, Dole submitted two affi- 
davits of George T. Wada, the Controller of Dole, in Honolulu, Hawaii and an affidavit dated 
June 27, 1991, from Wesley J. Smith, Vice President and General Manager of Dole. 

No other evidence or information is provided. After careful consideration of the affida- 
vits, we do not find that reliance has been demonstrated. Therefore, Customs is under no 
obligation to delay application of the October 3, 1988, decision for 90 days until January 2, 
19R9 


HaAINZ 


In summary, the request for reconsideration is denied. The October 3, 1988, letter cor- 
‘ectly states that although the cans contain privileged domestic merchandise, the cans are 
still considered foreign status merchandise for foreign trade zone purposes. No exemption 
is provided for domestic merchandise used in articles manufactured in foreign trade zones 
containing both domestic and foreign merchandise. Such an article entered from a foreign 
trade zone is subject to the merchandise processing fee, based upon the appraised value of 
both the domestic and foreign merchandise. Since formal entry is required for the canned 
pineapple products, due to their foreign status portion, the merchandise processing fee is 
applicable to the entire value of the cans and their contents as of October 3, 1988. The inter- 
nal advice letter dated October 3, 1988 will apply to any entry made on or after that date. 

It is noted that effective October 1, 1990, the Customs and Trade Act of 1990, Pub. L. No 
101-382, Sec. 111(b)(D)(v), amended subsection (b) of section 13031 of the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58(c)(b)) to state: “(v) in the case of 
agricultural products of the United States that are processed and packed in a foreign trade 
zone, be applied only to the value of material used to make the container for such merchan- 
dise, if such merchandise is subject to entry and the container is of a kind normally used for 
packing such merchandise.” Therefore, a merchandise processing fee should be assessed 
on any entry made between the dates of October 3, 1988 and October 1, 1990. Any entry 
filed after October 1, 1990 is exempt from the merchandise processing fee. 

HarVEY B. Fox, 
Director, 
Office of Regulations and Rulings. 


LATTACHMENT C} 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC. 
FOR-2-06-RR:CR:DR 227355 CK 
Category: Foreign Trade Zone 

Ms. JUDITH A. SCHECHTER 
GRAHAM & JAMES 
885 Third Avenue 
24th Floor 
New York, NY 10022-4834 


Re: Request for Reconsideration of HQ 226493: Foreign Trade Zone; Perfume Bottles: 
19 U.S.C. 81(c); Foreign Origin; Merchandise Processing Fee: General Rules of Inter- 
pretation 5(a) and 5(b). 


DEAR Ms. SCHECHTER 
This is in response to your letter dated November 27, 1996, on behalf of Avon Products, 
Inc., requesting a reconsideration of Headquarters Ruling (HQ) 226493 (April 9, 1996). A 
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binding ruling is requested concerning the dutiable status of domestically-produced scents 
and their foreign origin glass containers, admitted into the customs territory of the United 
States from a Foreign Trade Zone (FTZ). Our decision follows 


Facts: 


Avon Products, Inc. (Avon) mixes scents, formulated from domestic status ingredients 
such as water, denatured alcohol, perfume, and color solutions, in a Foreign Trade Zone 
(FTZ) with additives to ensure consistency, and then filter presses the scents. The finished 
product, which is bottled in foreign containers admitted into the FTZ under a nonprivi- 
leged foreign status, and then sealed and packaged in cartons of domestic or foreign origin, 
are finally withdrawn from the FTZ for consumption 

In HQ 226493, dated April 9, 1996, Customs held that domestic status perfumes that 
were placed into nonprivileged foreign status bottles in a FTZ result in the product being 
duty-free upon entry. In H@ 226493, it was stated that packing containers which are not 
suitable for repetitive use are dutiable in accordance with their contents under the General 
Rules of Interpretation (GRD 5(a) and 5 (b), ofthe Harmonized Tarif 
States (HTSUS). Customs, in HQ 226493, determined that Avon’s bottles were separately 
dutiable from their contents upon entry for consumption. Customs stated that the bottles 
are to be classified with the perfumes, which would be classifiable under subheading 
3303.00.10/Free HTSUS. However HQ 226493 also stated that bottled perfumes classifi- 
able under subheadings 3303.0020 and 3303.00.30, HTSUS, would be dutiable at the ad 
valorem Column duty rates applicable to foreign-origin scents. For the subject bottles, it 
would be 3% ad valorem. 

Avon disagrees with HQ 226493 in that bottled perfumes classifiable under subheadings 
3303.00.20 and 3303.00.30, HTSUS, would be dutiable at the ad valorem Column 1 duty 
rates applicable to foreign-origin scents. Avon refers to HQ 559769, dated August 28, 1996, 
which held that foreign-origin packaging cans were not subject to duty when packed with 
domestic status fruit salad in a FTZ. Avon claims that the issues at hand are identical to 
those in HQ 559769. Avon also cites to Crystal Clear Industries v. United States, 18 C.1.T. 
47, 843 F Supp. 721, Slip Op. 94-15 (Jan. 28, 1994), aff'd, 44 F3d 1001 (Fed. Cir. 1995) and 
Kurt S. Adler, Inc. v. United States, 68 Cust. Ct. 162 (1972), aff'd, 61 C.C.PA. 68, C.A.D. 
1122, 496 F.2d 1220 (1974). 


Issue: 


Whether nonprivileged foreign status bottles are entitled to duty-free treatment upon 
entry for consumption into the customs territory of the United States, when the domestic 
status ingredients of scents are mixed, filter pressed, and then decanted into foreign origin 
glass bottles in a FTZ 

If these non-privileged foreign status bottles are not entitled to duty-free treatment 
upon entry for consumption into the customs territory of the United States, how should 
they be valued. 


Law & Analysis: 


Pursuant to the provisions of section 3 of the Foreign Trade Zones act of 1934, as 
amended (19 U.S.C. 81(c)), foreign and domestic merchandise of every description, except 
such as is prohibited by law, may be brought into a FTZ without being subject to the cus- 
toms laws of the United States for the purposes set forth in the statute. Such merchandise 
may “be brought into a zone, and may be stored, sold, exhibited, broken up, repacked, as- 
sembled, distributed, sorted, graded, cleaned, mixed with foreign or domestic merchandise, 
or otherwise manipulated, or be manufactured * * * and be exported, destroyed, or sent 
into the customs territory of the United States therefrom, in the original package or other- 
wise; * * *” 19 U.S.C. 81(c)(a) (1997). It is our opinion from reading the plain language of 
the above-cited statute, the packaging operation of filling foreign origin glass bottles with 
domestic perfume is a permissible operation in a FTZ. 

The FTZ statute further provides that, “* * * when foreign merchandise is so sent froma 

zone into the customs territory of the United States affecting imported merchandise * 
19 U.S.C. 81(c)(a) (1997). Under section 146.65(a)(2) of the Customs Regulations (19C.FR. 
146.65(a)(2)), nonprivileged foreign status merchandise (See 19 C.FR. 146.42(a)) is subject 
to tariff classification in accordance with its character, condition, and quantity as trans- 
ferred to the customs territory at the time of entry or entry summary is filed with Customs. 
Under this provision, the importer chooses to have the merchandise treated, for tariff pur- 
poses, in its condition as removed from the zone. 
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At the time the imported perfume bottles are sent from the FTZ into the customs territo- 
y are subject to the laws and regulations of the United States affecting imported mer- 
». In this instance, the merchandise entering the customs territory from the FTZis 
» HTSUS, the merchandise processing fee (MPF) statutes and the Customs 
, in addition to the Foreign Trade Zones Act and other laws. 
the instant case, if the subject merchandise were imported directly from the foreign 
in this case the vendors are in France), the bottles would be classifiable as other 
glass carboys, bottles, etc., of a kind used for the conveyance or packaging of goods under 
HTSUS subheading 7010.91.20, dutiable at the rate of 3.5% ad valorem. 
he General Rules of Interpretation (GRI) 5(b), HTSUS, states, in pertinent part 


ng materials and packaging containers entered with the goods therein shall 
ed with the goods if they are of a kind normally used for packaging such 
Ae ywever, this provision does not apply when such packing material or packag- 
g containers are clearly suitable for repetitive use 


sto HQ 559769, dated August 28, 1996, which held that foreign-origin packag- 

g ca not subject to duty when packed with domestic status fruit salad in a FTZ. 
Avon claims that the issues at hand are identical to those in HQ 559769. We do not believe 
this ruling is persuasive as we do not agree with the analysis, and conclusion. Further 
more, this ruling will be used to modify HQ 559769. In HQ 559769, fruit salad was pro- 
cessed in a FTZ from pineapple, papaya, guava, and passion fruit juice. The pineapple is 
grown int he U nited States and admitted into a FTZ where it is peeled, cut into chunks, and 
combined with other fruits and juices. Foreign-origin papaya, guava, and passion fruit juice 
are importe < duty-paid and admitted into a FTZ in domestic status. A fruit salad is pro- 
duced in the FTZ. The cans for the fruit salad are manufactured in the FTZ using tin plate 
imported from Japan. The tin plate is admitted in nonprivileged foreign status. After the 
canning, the sei is withdrawn from the FTZ andentered for consumption. Customs, in 
HQ 559769, held that neithe r the domestic status ingredients nor the canning materials 
would be subject to duty. ' The reasoning was that all the ingredients have domestic status 
and the salad was packed into cans made from Japanese origin tin plate and all production 
took place in a FTZ 

At the time of withdrawal from the FTZ and entry for consumption, the foreign bottles 
are classified with the perfume, which are subject to a specific rate of duty. The imported 
bottles are not considered to bea separate article for tariff classification purposes since the 
bottles are the usual containers for specific rate merchandise and, as such, the imported 
packaging material is not separately dutiable in accordance with GRI 5(b), HTSUS, upon 
removal from the FTZ. Please note, however, the MPF is applicable in = case and is not 
affected by the exemption found in 19 U.S.C. 58c(b)(8)(D)(v). See 19 U.S.C. 58e(b)(8)(D)(v) 
an exemption from application of the MPF on agricultural products of the United States 
that are processed and packed in a FTZ). Note f further, that section 4 of the Miscellaneous 
l'rade and Technical Corrections Act of 1996 (Public Law 104-295; 110 Stat. 3535), further 
amended 19 U.S.C. 58c, to all nonprivileged foreign merchandise from a FTZ. 

The General Rules of Interpretation (GRI) set forth the legal framework in which mer- 
chandise is classified under the HTSUS. GRI 5(b) states, in relevant part, that: 


Packaging materials and packaging containers entered with the goods therein shall 
be classified with the goods if they are of a kind normally used for packaging such 
goods. However, this provision does not apply when such packing material or packag- 
ing containers are clearly suitable for repetitive use. 


Stated differently, GRI 5(b), HTSUSA, requires, for classification purposes, that the 
identity of packing materials not suitable for repetitive use be subsumed by the identity of 
the goods themselves. The effect of such a rule is that the normal shipping container does 
not exist when determining classification; the product being imported is simply the item 
that is considered in determining the applicable rate of duty. Moreover, for purposes of clas- 
sification, rather than value, the statutory definition of transaction value, the principal de- 
terminant of the amount of duty paid other than classification, requires that the cost of 
packaging materials be included in the value of the goods contained. 19 US.C. 
1401a(b)(1)(A) (West Supp. 1989). In both instances, the statutes require that the packing 
materials be considered as part of the goods they contain, not as separate tariffentities. See 
Kurt S. Adler, Inc. v. United States, 68 Cust. Ct. 162, 167 (1972), aff'd, 61C.C.PA. 68, C.A.D. 
1122, 496 F.2d 1220 (1974) (recognizing long-standing Congressional policy of treating the 
cost of containers as part of the value of the goods, not separate as separate tariff entities). 
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Avon cites to Kurt S. Adler, Inc. v. United States, 68 Cust. Ct. 162, 167 (1972), aff'd, 61 
C.C.PA. 68, C.A.D. 1122, 496 F.2d 1220 (1974), however, we do not find their argument per- 
suasive. Adler is distinguishable in two fundamental ways, factually and legally, from the 
case at issue here. In Adler, the plaintiff asserted that German box parts imported with 
Czechoslovakian Christmas ornaments were entitled to be classified separately for tariff 
purposes. The court disagreed with this proposition, and found that the “container” provi- 
sion of the TSUS, predecessor to GRI 5(b), HTSUS, required that the cost of “usual con- 
tainers” must be included in the dutiable value of its contents. The package inserts, 
package bottoms, and the ornaments were imported together into the United States. The 
court found that it was fundamental that the tariff status of merchandise is controlled by 
its condition at the time of importation into the United States. 61 Cust. Ct. 162, 168. (em- 
phasis in original). The appellate court affirmed and agreed that when the box inserts with 
the ornaments, were imported together, the box inserts lost their identity as products of 
Germany. 

Therefore, the first critical difference between Adler and the present case, is the factual 
difference, that the French glass bottles were not imported at the same time as the domes- 
tic perfume ingredients. The French bottles were imported and admitted into the FTZ in 
nonprivileged foreign status. Separately, the U.S. perfume ingredients were admitted into 
the FTZ and there they were combined to produce the perfume. It is clear that foreign goods 
in an FTZ have made an importation. See Nissan Motor Mfg. Corp, USA v. U.S., 884 F.2d. 
1375 (1989); Tira Kem Co. v. U.S.,18C.1.T. 117 (1978); Hawaiian Indep. Refinery v. U.S.,81 
Cust. Ct. 117, 460 F Supp. 1249 (1978). The French glass bottles and domestic perfume 
ingredients were not imported as one item, and each one retained its own identity and ori- 
gin. The second critical difference between Adler and the present case, is the legal differ- 
ence, namely the statutory difference. Adler in no way involved a FTZ, and therefore in no 
way invoked or involved the Foreign Trade Zones Act, which in the present case is instru- 
mental in our determination. The statute in issue in Adler is GRI 5(b), and the tariff classi- 
fication of acontainer, when both the goods and the container are of foreign origin, making 
one entry into the United States. Adler in no way involved the predominant question of the 
case at issue, which is the application of the second proviso to 19 U.S.C. 81(c)(a), to domes- 
tic origin perfume, and its foreign origin containers, when they were not imported together, 
and the perfume was made and bottled in a FTZ. Therefore, Adler is not persuasive in the 
present case. 

Avon also cited to Crystal Clear Industries v. United States, 18 C.1.T. 47, 843 F Supp. 721, 
Slip Op. 94-15 (Jan. 28, 1994), aff'd, 44 F3d 1001 (Fed. Cir. 1995). In Crystal Clear Indus- 
tries, the issue before the court was whether glassware made in East Germany, Romania, 
and Czechoslovakia, and packed in gift boxes made in Austria and Italy, when imported to- 
gether, were classifiable separately. The court found that the boxes were usual containers 
and therefore, classifiable with the contents. The court rejected plaintiffs claim of sepa- 
rate classification. Furthermore, the Court treated GRI 5(b), HTSUS, and General Head- 
note and Rule of Interpretation 6(b)(I), TSUS, as largely analogous provisions. In the 
decision, the Court cited with approval the legislative history relating to General Headnote 
and Rule of Interpretation 6(b)(I), TSUS: 


The concept of “usual” containers includes a variety of containers such as plastic 
envelopes for carrying rainwear when not in use, cases designed for electric shavers, 
and tobacco tins, which may continue to be used by the purchaser to “house” the origi- 
nal contents but which, when that purpose has been fulfilled, are usually discarded 
because of their lack of durability or their general unsuitability for other uses. On the 
other hand, this concept does not include containers, even though sold at retail with 
their contents, ifsuch containers are designed to have significant uses quite apart from 
their original contents. For example, humidors filled with tobacco, miniature cedar 
chests containing cigars or candy and doll houses filled with confections would not be 
regarded as “usual” containers. (Emphasis added). 


Citing H.R. Rep. No. 342, 89 Cong., 1st Sess., at 5. Thus “usual” packaging (or packaging 
“of a kind normally used for packaging” under the HTSUS) is generally discarded as it is 
insubstantial or is unsuitable for other uses. On the other hand, “unusual” is unsuitable 
for other uses and may be retained by the purchaser after its original purpose has been ful- 
filled. 

Additionally, in Crystal Clear, the court used the analysis found in Adler at 18 C.I.T. 
52-53. Therefore, while this case is on point for classifying a good with its package, under 
GRI 5(b), it is not persuasive in deciding the case at issue. Like Adler, there are two critical 
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and decisive differences between Crystal Clear and the case at issue. The differences are 
both factual and legal. Factually, like the Adler case, Crystal Clear, made one importation, 
of both the glassware and the packaging. Even though the glassware and packaging had 
two origins, they were imported together, as one. This is a significant distinction between 
Crystal Clear and the case at issue, where the French bottles were imported and admitted 
into the FTZ in nonprivileged foreign status. Separately, the U.S. perfume ingredients were 
admitted into the FTZ and there were combined to produce the perfume. Factually and 
statutorily, Crystal Clear is distinguishable from the present case because it also, like Ad- 
ler, did not involve a F TZ, which is critical to the decision for the present case. Crystal Clear 
in no way involves the predominant question of the case at issue, which is the application of 
the second proviso to 19 U.S.C. 81(c)(a), to domestic origin perfume, and its foreign origin 
containers, when they were not imported together, and the perfume was made and bottled 
in a FTZ. Therefore, Crystal Clear is also not persuasive in the present case 

In the case at hand, we agree that the perfume bottles are a packing “of a kind normally 
used for the packing of goods,” as provided under General Rules of Interpretation 5(b), they 
wil! not be retained for use as a refillable bottle and will be discarded once the perfume has 
been used. For this reason, it is a bottle of a kind normally used to pack this merchandise. 
Consequently, it is not excluded from the scope of heading 3303 HTSUS. 

General Note 3, HTSUS, governs the application of rates of duty. General Note 3(a)(D, 
HTSUS, provides: “(T]he rates of duty in column 1 are rates which are applicable to all 
products other than those countries enumerated in paragraph (b) of this note.” General 
Note 3(b), HTSUS, referred to in General Note 3(a)(I), states, in relevant part: “Notwith- 
standing any of the foregoing provisions of this note, the rates of duty shown in column 2 
shall apply to products, whether imported directly or indirectly, of the [countries listed].” 

The General Notes focus on products. As demonstrated above, Customs law considers 
the good, not the packing material, to be the product imported. Thus, when these rules are 
read together, one may conclude that the good imported and not the packing material deter- 
mines the country of origin for purposes of deciding whether column 1 or column 2 duty 
rates apply. As stated by the United States Court of Customs and Patent Appeals, the pack- 
ing materials receive no less favorable treatment than would the same items originating in 
any other MFN country under the same circumstances. Kurt S. Adler, 61 C.C.PA. at 72. 

In the instant case, Avon has domestic status ingredients (scents) and nonprivileged for- 
eign status bottles which are packaged in a FTZ. The perfume is also produced and bottled 
in the FTZ. The bottled perfume is dutiable at one tariff classification rate 

As we accept the argument that the glass bottles and perfume become one good, for pur- 
poses of tariff classification, the second question becomes, what is the effect of the sec- 
ond proviso to 19 U.S.C. 81c(a), The Foreign Trade Zone Act, where the foreign 
container is classified in the tariff subheading of the contents. It is Avon’s conten- 
tion that because the glass bottles and the perfume have become one good for tariff pur- 
poses, that the glass bottles should be afforded the same duty status as the perfume. Their 
argument contends that because the perfume is domestic and not subject to duty then the 
same duty exemption should apply to the container too. However, that is a conclusion we 
decline to accept. 

The second proviso to 19 U.S.C. 81c(a), shows the intent of this act, that, items of foreign 
origin shall at some point in time be subject to tariff classification and duty. Section 81c (a) 
states, “subject to such regulations respecting identity and the safeguarding of the revenue 
as the Secretary of the Treasury may deem necessary, articles, the growth, product, or 
manufacture of the United States, on which all internal-revenue taxes have been paid, if 
subject thereto, and articles previously imported on which duty and/or tax has been paid, or 
which have been admitted free of duty and tax, may be taken into a zone from the customs 
territory of the United States, placed under the supervision of the appropriate customs of- 
ficer, and whether or not they have been combined with or made part, while in such zone, of 
other articles, may be brought back thereto free of quotas, duty or tax.” 

Further intent is shown in the sixth proviso to 19 U.S.C. 81c(a), “that articles produced 
or manufactured in a zone and exported therefrom shall on subsequent importation into 
the customs territory of the United States be subject to the import laws applicable to like 
articles manufactured in a foreign country, except that articles produced or manufactured 
in a zone exclusively with the use of domestic merchandise, the identity of which has been 
maintained in accordance with the second proviso of this section, may, on such importa- 
tion, be entered as American goods returned[.]” It isclear that at no time was the intent for 
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foreign-origin containers to be given duty-free domestic status because their contents are 
duty-free domestic goods 
In Mot unt Washir ngton Tanker Co. v. United States, the Court of International Trade cit- 
hemical Works, Inc. 1 bef are States, 43 CCPA 152, C.A.D. 623 (1956); 
l chard & Co., Inc., et al United States, 7 st. Ct. 1, C.D. 4666 (1976), 
stated, “It cannot be questioned that the courts must in all cases interpret a statute to gi 
effect to the statutory purpose and legislative intent. Mount Washington Tanker 
United States, 1 C.1.T. 32, 505 F. Supp. 209 (1980). See also, Texaco Marine Servs 
States, 44 F3d 1539 (1994 US. App.), 16 Int’] Trade Rep. (BNA) 2249 (Fed. Cir. 1 
17 C.LT. 139, 815 F SUPP co (1993), criticizing on other grounds, Mount Washington 
Tanker Co. v. United States, 1 C.1.T. 32, 505 F Supp. 209 (1980) 
rhe Legislative history of the Foreign Trade Zone Act, Senate Rep. No. 477 on S 
(68 sth Cong ee Sess., April 28, 1924), tells us Congress’s intent with regard to a FTZ anc 
nportation duty into the U.S. “[TJhe policy is, by the use of bonded warehouses, bondec 
manufacturing aaa and the drawback to permit the deposit and manufacture « 
property in transit and not to tax it with customs duties so long as it does not become 
blended with the domestic business or commerce of the United States.” The chief concerns 
addressed by the interviewees and Congress was whether the American trade and tax 
policy which is based on both revenue and protection would be affected. The hearings found 
that FTZ’s will not affect the principle or policy of protection to American industry and la- 
bor; and will aid better in c ng it out. Furthermore, it was stated that foreign goods 
cannot come into our domestic trade without paying a protective tariff. Additionally, the 
purpose of the establishment of a FTZ, according to Senate Rep. 437 on S.66 (69th Cong.., 
lst Sess., March 22, 1926), is to foster the dealings in foreign goods that are imported, not 
for domestic consumption Dut for reexport to foreign markets, and for conditioning, or for 
combining with domestic products previous to export. The FTZ was also described as a 
place limited in extent that is exempt from customs laws as affecting goods destined for 
reexport; as regards customs duties, there is freedom, unless and until imported goods en- 
ter the domestic market 
Foreign Trade Zone’s were instituted to encourage foreign commerce, yet the language 
in the second proviso to 19 U.S.C. 81c(a) makes it clear that Congress tempered this pur- 
pose with its intent, to protect American business, and encourage the use of American re- 


sources and goods in manufacturing. This intent is shown in the duty-free reimportation of 
American domestic status goods into the U.S., while assessing a duty on any foreign good, 
whether privileged or non-privileged (unless they are subject to a Treaty or Agreer 

The Legislative intent of the act would be frustrated if the glass bottles, which add valu 
the domestic origin perfume, were allowed into the customs territory of the U.S. du 


because of their use as a container to the perfume 

Under section 146.65(a)(2) of the Customs Regulations (19 C.FR. 146.6 
vileged f ic reign merchandise (See 19 C.F R. 146.24(a)) is subject to tarif 
accordance with its character, condition, and quantity as transferred to the customs te 
tory at the time of entry or entry summary is filed with Customs. The glass bottles 1 
situation are subject to tariff classification and duty either on entry or removal from the 
FTZ, they are not entitled to duty-free status. Avon’s resp nsibility to pay duty on the 
bottle’s tariff classification will not be defeated by “piggy backi this for good onto 
the domestic contents of the bottle. The domestic perfume has not lost it 
may clearly be separated from the bottle in order to determine value 

In HQ 225903, dated January 9, 1995, advice was sought on the dutiable status of import- 
ing automobiles made with prt stern rors afore — zone after beir 
from the zone. In that case, originating status was sought for foreign components of 
mobiles manufactured in the FTZ, we ‘stated reg arding x19 U S.C. 81c(a), “the statute « 
templates that goods which meet the appl licable rule of origin by virtue of operations 
performed ina Ui nited States Foreign Trade Zone will not be regarded as originating upon 
entry for consumption into the United States. In this case, it is clear that the operations 
performed in the zone will not render the vehicles originating based on the changs 
classification that occurs to the nonoriginating materials in the zone 

Note additionally, that HQ 225903 was modified by section 19 of the Miscellaneous Trade 
and Technical Corrections Act of 1996 (Public Law 104-295; 110 Stat. 3535). This section 
makes the foreign origin components of automobiles manu tere 1e dutiable. Us- 
ing a ratio/percentage formula, the domestic origin parts are separated from the foreign 
origin, and duty is assessed on the foreign origin. This further shows Ceaaesiiadal intent 
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to assess duty on foreign origin goods, by statutorily modifying existing law. Furthermore, 

statutory modification, the intent to isolate automobiles and how they will be han- 

for goods other than automobiles, the law has not changed. In other words, 

ther than automobiles, manufactured in a zone, with foreign origin components, 

given domestic status by virtue of manufacture in a zone. These foreign origin 

goods, remain so, regardless of treatment in the zone, and will not be originating upon 

ry for consumption in the United States, and therefore, will be dutiable. Tax and duty is 

not defeated by manipulation or manufacture of foreign components in a FTZ, since, it 

would bypass Congressional intent, if these goods became originating by virtue of having 
been in a zone 

A further example of Congress’s intent for domestic goods to be returned duty-free, 
while imposing duty on the foreign “value,” is paragraph 1615(g) of The Tariff Act of 1930 
as amended by the Customs Administrative Act of 1938. Paragraph 1615 (g) states in perti- 
nent part, Any article exported from the United States for repairs or alterations may be 
returned upon the payment of a duty upon the value of the repairs or alterations at the rate 
or rates which would apply to the article itself in its repaired of aitered condition if not 
within the purview of this subparagraph. See A.F Burstrom v. United States, 44 CCPA 27, 
C.A.D. 631 (1956), aff’g C.D. 1752, 36 Cust. Ct. 46 (1956). In A.F Burstrom, the court found 
that steel ingots exported to Canada and then reimported after being converted into steel 
slabs were not the same articles, differing in name, value, appearance, size, shape and use, 
and were therefore not alterations under paragraph 1615(g). The court stated, that “alter- 
ations” clearly contemplates new additions, and that an article may be made different from 
that other exported article so long as it has not been converted into something else. 

Further Congressional intent may be shown by making an analogous argument using 
9801.00.10 and 9802.00.50, HTSUS. This analogy is necessary since the second and third 
provisos to 19 U.S.C. 81(c) are FTZ substitutes for both 9801.00.10 and 9802.00.50 
HTSUS 

Subheading 9801.00.10 is applicable for domestic goods exported to a foreign country, 
and then reimported as duty-free American goods returned. If we analyze the glass bottles 
under GRI 5(b), and the bottles are classifiable with their content, the perfume, then an 
argument must be made using HTSUS subheading 9801.00.10 also. HTSUS subheading 
9801.00.10 provides for the duty-free entry of products of the U.S. that are returned after 
having been exported, without having been advanced in value or improved in condition by 
any process of manufacture or other means provided that there has been compliance with 
the documentary requirements of section 10.1, Customs Regulations (19 C.ER. section 
10.1). In H@ 559611, dated May 7, 1996, where we found that the trimming, and cleaning of 
exported domestic herbs before packaging and labeling to be an improvement and an en- 
hancement to the good before its reimportation. That ruling also stated, that Customs has 
consistently held that the packaging abroad of U.S.-made products will not preclude classi- 
fication under subheading 9801.00.10, HTSUS, when there isnoimprovement in condition 
or advancement in value of the products themselves, apart from their containers. See also 
HQ 555685, dated August 15, 1990 where we allowed infant formulas that were exported in 
a finished condition to Canada and packaged into consumer size cans without being sub- 
jected to any other operations prior to their return, to be eligible for classification under 
9801.00.10, HTSUS, when they were imported into the United States. 

Additionally, the court in Border Brokerage Company, Inc: v. United States, 4052, 65 
Cust. Ct. 50, 314 FSupp. 788, 792 (1970), appeal dismissed, 58 CCPA 165 (1970), where 
tomatoes were exported to be repackaged in smaller size packages only, with nocleaning, or 
pruning ofany type, were allowed tobereimported duty-free under subheading 9801.00.10, 
HTSUS. The court articulated the test to be used in determining the applicability of sub- 
heading 9801.00.10, HTSUS (former 800.00 cases): the test is whether the merchandise of 
American origin has itself (apart from its container) been the object of advancement in val- 
ue or improvement in condition while abroad. 

In the present case, Avon sends to the FTZ domestic-status ingredients such as water, 
denatured alcohol, perfume, and color solutions, where they are mixed with additives to 
ensure consistency, and then filter pressed, before they are then packaged in the glass bott- 
les. Therefore, the perfume itself is manufactured in the FTZ and advanced in value, before 
it is even bottled. Hence, the perfume and bottles cannot be imported under subheading 
9801.00.10, HTSUS. 

If goods may not enter the U.S. under subheading 9801.00.10, HTSUS, because they have 
been enhanced, improved, or altered they may still be eligible for subheading 9802.00.50, 
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HTSUS, partial duty exemption. We reiterate the need for an analogous arg ument u 
9802.00.50 since the second and third provisos to 19 U.S.C. 81(c) are FTZ substitutes f 
both 9801.00.10 and 9802.00.50, HTSUS. We can see in this subheading further Congres 
sional intent to allow domestic goods t¢ ee ity-free while taxing the foreign ori 
gin components or repairs in HTSUS 9802.00.50. This provision provides ee 
exemption for articles returned to the U rnited States after having been exported t to be ad 
vanced in value or improved in condition by repair or alterations, provided t 


he foreign op 
eration does not destroy the identity of the exported articles or create new or commercially 


different articles through a process of manufacture. Articles entitled to this partial duty 
exemption are dutiable only upon the cost or value of the foreign repairs or alterat 
when returned to the U.S., provided the documentary requirements of section 10 

toms Regulations (19 CFR 10.8), are satisfied 

As can be seen in both = neon 00.50, HTSUS, and the analogous provision, the 
second proviso to 19 U.S.C (c)(a), the key element is that the domestic goods retain their 
identity. Identity is essential | for domestic goods to be reimported as duty-free, whether 
they are wholly duty-free or partially duty-free. Where identity has been lost, where domes- 
tic parts have been commingled with foreign origin parts, in the manufacture or production 
of a good, and the domestic goods have not kept a separate identity, both the courts and we 
have found that the domestic goods lost their domestic duty-free status. Instead, the goods 
are classified as if they all came from a foreign country. See generally, HQ 225903 (January 
9, 1995), (an article made in azone, unless it is made exclusively with identifiable American 
goods, it is not entitled to treatment as American goods returned); The Rubberset Co 
U.S., 73 Cust. Ct. 107 (1974), (upheld the denial of a deduction for the value of American- 
made nylon fila ose or bristles used to make imported paint brushes); Proctor & Gamble 
Distributing Co. v. U.S., 11 CIT 450 (1987), (denied deduction of the value of an American- 
made inner diaper core from an imported diaper because the use of the material ee meet 
the requirements of item 807.00, TSUS); Samsonite Corp. v. U.S., 702 FSupp. 908, 12 CIT 
1146 (1988), aff'd 889 F. 2d. 1074, 8 Fed. Cir. 9 (1989), (it was proper to include the vain of 
American-made steel strips in the dutiable value of imported luggage. The strips simply did 
not meet the criteria set by item 807.00, TSUS); and General Motors v. U.S., 976 F. 2d. 716 
(Fed. Cir. 1992), (upheld the denial of a deduction for the value of sheet metal automobile 
components made in the United States on the importation of the automobiles because the 
components did not qualify under item 807.00, TSUS). With respect an at rticle made in a 
zone, unless it is made exclusively with identified American goods, itis not entitled to treat- 
ment as American goods returned. 

As can be seen from the above discussion, the government’s controlling interest is as- 
sessing, and collecting duties on imported goods. Furthermore, even domestic goods, 
“tainted” by foreign origin goods may be assessed duty. Therefore, it is not logical to believe 
that it was Congress’s intent to allow foreign containers, that adds value to a domestic 
good, to be imported duty-free. It quite clearly states in the second proviso to 19 U.S.C. 
81c(a), that goods taken from a zone and imported into the U.S. are subject to tax and duty 
While it is true that the domestic goods sent into a zone for manufacturing or production, 
may be reimported into the U.S. duty-free, those goods must have been exclusively domes- 
tic, and have already been subject to any applicable duty and tax. Here, the glass bottles 
have not, until this time, been subject to duty. It is also apparent that the glass bottles 
would be subject to tax and duty either in their unused form or their form, as a container, 
when filled with —_- It is clear from the authority cited above, that the U.S. govern- 
ment will impose and collect duty on any imports, with an exclusion only for domestic 
items, and goods manufactured exclusively of domestic items, with no such exemption for 
any foreign items (except if they are subject to a Treaty or Agreement) 

Finally, with regard to determining dutiable value, section 81c(a), states 


“subject to such regulations respecting identity and the safeguarding of the revenue as 
the Secretary of the Treasury may deem necessary, articles, the growth, product, or 
manufacture of the United States, on which all internal-revenue taxes have been paid, 
if subject thereto, and articles previously imported on which duty and/or tax has been 
paid, or which have been admitted free of duty and tax, may be taken into a zone from 
the customs territory of the United States, placed under the supervision of the ap- 
propriate customs officer, and whether or not they have been combined with or made 
part, while in such zone, of other articles, may be brought back thereto free of quotas, 
duty or tax.” 
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hus, for purposes of assessing duty on the goods entered from an F TZ, the domestic val- 
ue is accorded duty free treatment. The statute appears to proscribe a method to determine 
dutiable value of entered goods by backing out the domestic value and assessing duty only 
on the value of the foreign components. However, 19 CFR 146.65(b)(2) sets forth the proper 

sthod to determine dutiable value for goods entered from an FTZ. 19 CFR 146.65(b)(2) 
states 


“The dutiable value of merchandise provided for in this section shall be the price actu 
ally paid or payable for the merchandise in the transaction that caused the merchan 
dise to be admitted into the zone : 


rhus, 19 CFR 146.65(b)(2), simplifies the statute, and in one step includes the value of 
the bottles to the final product of bottled perfume, without including the value of the do- 
mestic perfume. This allows us to a duty on the value of the bottles at the rate of the 
perfume with which it is filled. The value of the foreign bottles are classifiable within sub- 
heading 3303.00.20 or 3303.00.30, HTSUS, as perfume, but the value of the domestic per- 
fume is not included in the dutiable value of the bottled perfume that is entered for 
consumption irom the zone 

Please note that section 13031(b)(8) of the Consolidated Omnibus Budget Reconcilia- 
tion Act of 1985, as amended by section 111(b) of the Customs and Trade Act of 1990 (19 
U.S.C. 58c (b)), was amended by Public Law 104-295. The amendment clarifies that the ad 
valorem MPF isto be assessed only against the foreign value of merchandise entered froma 
FTZ. This provision clarifies that Customs will not collect user fees based on the value of 
any domestic content of a product in a FTZ. 


The packaging operation, as described in the FACTS portion of this ruling, is a permissi- 
ble operation that may be accomplished in a FTZ. Upon its removal from a FTZin nonprivi- 
leged foreign status, imported bottles while classified for tariff purpose with its domestic 
status perfume are dutiable. This Holding affimes the Holding in HQ 226493 insofar as 
nonprivileged foreign-origin containers, which under GRI 5(b) have been subsumed by 
their contents, will be assessed duty, according to the applicable rate for said contents, even 
if the contents are domestic and duty-free themselves. Using 19 CFR 146.65(b)(2), the du- 
tiable value of the foreign bottles can be found, while not imposing duty on the domestic 
periume 

This ruling modifies HQ 559769 and H@ 221259. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF GIRL’S KNIT SARONG 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a girl’s knit sarong. Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before January 8, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Ronald Reagan Building, 3rd floor, Washington, D.C., 20229. 
Comments may be inspected at the Commercial Rulings Division, Of- 
fice of Regulations and Rulings, located at the aforementioned address. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textiles Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a girl’s knit sarong. Comments are invited on the 
correctness of the proposed ruling. 

In a ruling issued by the Customs Area Director, JFK Airport, New 

fork, PD A84880, dated July 9, 1996, the article identified as Style 
31072, a girl’s knit sarong of 80 percent nylon and 20 percent spandex, 
was held to be classifiable under subheading 6211.43.0091, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which 
provides for “Other garments, women’s or girls’: of man-made fibers: 
other.” The provision is dutiable under the general column one rate at 
16.6 percent ad valorem. The textile category for this provision is 659. 
Ruling PD A84880 is set forth as “Attachment A” to this document. 

At this time, Customs has verified that the item identified in PD 
A84880, is properly classified as a skirt in subheading 6104.53.2020, 
HTSUSA, which provides for “Women’s or girls’ suits, ensembles, suit- 
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type jackets, blazers, dresses, skirts, divided skirts, trousers, bib and 
brace overalls, breeches and shorts (other than swimwear), knitted or 
crocheted: Skirts and divided skirts: Of synthetic fibers: Other: Girls’.” 
This product is dutiable under the general column one rate of 16.6 per- 
cent ad valorem. The textile category for this provision is 642. The sub- 
ject item is improperly classified in PD A84880 because the ruling failed 
to take into consideration that the garment is a skirt constructed of 
knitted fabric 

Customs intends to revoke ruling PD A84880 to reflect the proper 
classification of the subject item under subheading 6104.53.2020, 
HTSUS. Before taking this action, consideration will be given to any 
written comments timely received. Proposed Headquarters Ruling Let- 
ter 959581, modifying PD A84880, is set forth in “Attachment B” to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 24, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A| 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Jamaica, NY, July 9, 1996 
CLA-2-62:K:TC:C8:117 A84880 
Category: Classification 


Tariff No. 6211.43.0091 
Ms. JULIE KIM 


INTER-MARITIME FORWARDING COMPANY, INC 

156 William Street 

New York, NY 10038-2689 

Re: The tariff classification of a woman’s sarong from Indonesia. 
DEAR Ms. KIM 

In your letter dated June 17, 1996, you requested a classification ruling on behalf of 
Breaking Waves, Inc. located at 112 West 34th Street, New York, N.Y. 10120. 

The submitted sample, style 31072, isa woman’s 80% nylon/20% spandex woven sarong. 
The sample is being returned to you. 

The applicable subheading for the garment will be 6211.43.0091, Harmonized Tariff 
Schedule of the United States Annotated, which provides for other garments, women’s or 
girls’: of man-made fibers: other. The duty rate will be 16.8% ad valorem. 

The garment falls within textile category designation 659. Asa product of Indonesia, this 


merchandise is subject to a visa requirement and quota restraints based upon internation- 
al textile trade agreements. 
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The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

[his ruling is being issued under the provisions of Part 177 of the Customs Regulations 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

THOMAS MATTINA 
Area Director, 
JFK Airport 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:TC:TE 959581 ASM 
Category: Classification 
Tariff No. 6104.53.2020 
Ms. JULIE KIM 
CUSTOMS LIAISON 
INTER-MARITIME FORWARDING Co., INC 
156 William St. 
New York, NY 10038-2689 


Re: Request for Reconsideration of Girl’s Sarong; Revocation of PD A84880. 


DEaR Ms. KIM 

This letter concerns your request for reconsideration of Customs ruling PD A84880, 
dated July 9, 1996, issued to Inter-Maritime Forwarding Company on behalf of Breaking 
Waves, Inc. regarding the tariff classification of a girl’s sarong under the Harmonized Tar- 
iff Schedule of the United States Annotated (HTSUSA) 


Facts: 


The subject article isa girl’s sarong made of fabric that is 80 percent nylon and 20 percent 
spandex (style 31072). The item is constructed of a knit metallic gold fabric that has been 
designed as a skirt which wraps around the waist with a tie closure. In PD A84880, dated 
July 9, 1996, the item was classified as an other garment, women’s or girls’, of man-made 
fibers under heading 6211.43.0091, HTSUSA. 

The request for reconsideration disagrees with Customs classification of the sarong as a 
garment of woven man-made fibers. The requestor has submitted a sample and a letter 
from the manufacturer that describes the sarong as an article of knitted fabric. 

Issue: 

Whether the girl’s sarong is properly classified as a garment of woven fabric under head- 
ing 6211.43.0091, HTSUS, or as a garment of knitted fabric under heading 6104.53.2020 
HTSUS. 

Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (GRIs). GRI 1 provides that classification shall be determined according to the terms 
of the headings and any relative section or chapter notes. Merchandise that cannot be clas- 
sified in accordance with GRI 1 is to be classified in accordance with subsequent GRIs tak- 
en in order. 
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After careful examination of the sample submitted, we have verified that the subject gar 
ment is a skirt constructed of knit fabric and is properly classifiable pursuant toGRI 1 un 
der heading 6104.53.2020, HTSUSA, as a girl’s skirt. Customs ruling PD A84880, 
improperly classified the garment under the provision for other garments of woven fabric 

} 43.0091, HTSUS 


girl’s knitted sarong is classifiable as a skirt under the provision for “Women’s or 

g ’ suits, ensembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trousers, 

bib and brace overalls, breeches and shorts (other than swimwear), knitted or crocheted: 

Skirts and divided skirts: Of synthetic fibers: Other; Girls’” subheading 6104.53.2020, 

HTSUS. This product is dutiable under the general column one rate of 16.6 percent ad val- 

rem. The textile category for this provision is 642 

[he importer should be advised that due to the changeable nature of the statistical an- 

notation (the ninth and tenth digits of the tariff number) and the restraint (quota/visa) 

: he or she should contact the local Customs office prior to importation of this 

ndise to determine the current status of any import restraints or requirements. 

lhe designated textile and apparel category may be subdivided into parts. Ifso, visa and 

quota requirements applicable to the subject merchandise may be affected. Since part cate- 

gories are the result of international bilateral agreements which are subject to frequent 

renegotiations and changes, to obtain the most current information available, we suggest 

that you check, close to the time of shipment, the Status Report on Current Import Quotas 

Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office 

We are hereby revoking PD A84880, dated July 9, 1996 
JOHN DURANT 
Director, 
Commercial Rulings Division 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF DIES AND ROLL SHELLS FOR ANIMAL 
FEED PELLETIZERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 108-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of dies and roll shells. These are integral components of machinery for 
making food pellets for animals. Notice of the proposed modification 
was published on October 21, 1998, in the CUSTOMS BULLETIN. 
EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 9, 1999. 

FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On October 21, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 42, proposing to revoke HQ 952442, 
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dated October 5, 1992, which classified the dies and roll shells as ma- 
chinery for the industrial preparation or manufacture of food or drink, 
in subheading 8438.90.90, Harmonized Tariff Schedule of the United 
States (HTSUS). One comment was received which supported the pro- 
posed revocation. However, the commenter recommended several tech- 
nical corrections for the purpose of clarification. We agree these 
corrections are appropriate and necessary, though the underlying clas- 
sification remains unchanged. Pursuant to section 625(c)(1), Tariff Act 
of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this notice 
advises interested parties that Customs is revoking HQ 952442 to re- 
flect the proper classification of the dies and roll shells in subheading 
8436.99.00, HTSUS, a provision for parts of agricultural or horticultur- 
al machinery for preparing animal feeds. HQ 961408, revoking HQ 
952442 is set forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: November 24, 1998. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. CuSTOMS SERVICE 
Washington, DC, November 24, 1998 
CLA-2 RR:CR:GC 961408 JAS 
Category: Classification 
Tariff No. 8436.99.00 
SEAN Murray, Esq 
MILLER & CoMPANY PC 
4929 Main Street 
Kansas City, MO 64112 


Re: HQ 952442 Revoked; dies and roll shells for animal feed pelletizing machinery; parts 
of machine for making animal feed pellets; agricultural machinery; Heading 8436, ma- 
chinery for the industrial preparation of food or drink; Section XVI, Note 2. 


DEAR Mr. MuRRay: 

HQ 952422, dated October 5, 1992, issued in response to Internal Advice 46/92 initiated 
at the Customs port of Chicago, held that certain dies and roll shells of UK origin used on 
pelletizing machines were classifiable in subheading 8438.90.90, Harmonized Tariff 
Schedule of the United States (HTSUS), as machinery for the industrial preparation or 
manufacture of food or drink. 

In a letter, dated February 18, 1998, you requested reconsideration of HQ 952442, and 
claimed that the merchandise was properly classified in a provision of HTS heading 8436 as 
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Whether a pelletizer for making animal food pellets is agricultural machinery of heading 
8436. 


Law and Analysis 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 


part that for legal purposes, classification shall be determined according to the terms of the 
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headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6 
Section XVI, Note 2, HTSUS, states in part that goods which are identifiable parts of ma 


chines or apparatus of chapters 84 or 85 are classifiable with the machine or apparatus 


with which they are solely or principally used 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) const 
dispositive, the ENs provide acommentary on the scope of each heading of the Harmonized 
System and Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989) 

Relevant ENs at p. 1317 state in part that heading 84.36, a principal use provision, cov 
ers machinery of atype used on farms (including agricultural schools, co-operatives or test 


ute the official interpretation ofthe Harmonized System. Though not 


ing stations), in forestry, market gardens, or poultry-keeping or bee-keeping farms or the 
like. However, the heading excludes machines clearly of a kind designed for industrial use 
The ENs provide no specific guidance on the scope of the term industrial and standard dic- 
tionary definitions of the term are likewise not useful. The cited ENs do, however, suggest 
that pelletizers shown to be solely or principally used on farms and co-operatives that pres- 
umably produce food pellets for their own animals are encompassed by heading 84.36. Prin 
cipal use, in this context, is that use which exceeds any other single use of the goods. 

lo support the principal use argument, you have submitted a research study done in 
1997 by acompany that analyzes business trends. This study examined 199 manufacturers 
of pelleted animal feed in the United States during 1996, to include commercial, coopera- 
tive and integrated operations. Commercial feed companies make pellets for sale to others 
and not to feed their own animals. Integrated feed companies make pellets for their own 
use, that is, to feed their own animals. Farm cooperatives make pellets for the exclusive use 
of their members. The study found that together these companies accounted for 78% of the 
pelleted animal feed produced in the United States during 1996, the remaining 22% pres- 
umably being imported. The study further found that integrated operations produced 76% 
of the pelleted feed while commercial operations produced 18% and cooperatives produced 
7%. From these statistics, the study concluded that accounting for the 12% of the 1996 pel- 
let production that was presumably imported, 65% of pelleted animal feed was produced in 
the United States in 1996 by integrated and cooperatively owned feed mills. 

Studies or surveys of this kind, like affidavits and similar testimonials, are normally of 
little probative value except to the extent that information they contain serves to corrobo- 
rate evidence already in the record or such information is otherwise independently veri- 
fiable. In administrative proceedings, however, particularly where there is no other 
evidence available and there is no reason to believe the information in the study is flawed, 
incomplete or is otherwise unreliable, Customs has considerable latitude in evaluating 
that information. 

We note the lack of explanation of why only 199 manufacturers were surveyed, why 12% 
of the total pelleted feed production in 1996 is unaccounted for, and why the survey in- 
cluded only feed produced for farm-type animals and not for household pets and non-food 
uses. This is particularly significant when a class or kind issue may be involved. Neverthe- 
less, we consider the referenced survey to be the best evidence available, if not the only evi- 
dence, on the principal use of the subject pelletizers, particularly where the evidence on 
which HQ 952442 was predicated is claimed to be incorrect. For this reason, we conclude 
that the pelletizers in issue, as described, are of aclass or kind principally used on farms or 
co-operatives to produce animal food pellets for their own animals. These machines are 
provided for in heading 8436. For this reason, we will omit any discussion of heading 
9718.50.00, HTS 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, because of their spe- 
cial design and function with respect to pelletizing machines, the dies and roll shells under 
consideration are provided for in heading 8436. They are classifiable in subheading 
8436.99.00, HTSUS. HQ 952442, dated October 5, 1992, is revoked 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 
19 U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
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sion is predicated on the evidence that is available to us at this time. As addition- 
‘the principal use of the subject pelletizers becomes available, we may have 
) reconsider the matter. 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTERS RELATING TO THE USE 
OF NON-COASTWISE-QUALIFIED VESSELS IN TOWING 
ASSISTANCE OPERATIONS 

ACTION: Notice of modification of ruling letters. 

SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 

1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 

tion) of the North American Free Trade Implementation Act (Pub.L. 

103-182, 107 Stat. 2057) this notice advises interested parties that Cus- 

toms is modifying two rulings pertaining to the use of non-coastwise- 

qualified vessels in towing assistance operations in U.S. waters. Notice 
of the proposed modification was published on October 14, 1998, in the 

CUSTOMS BULLETIN, vol. 32, no. 41. Four comments were received in re- 

sponse to this notice. 


EFFECTIVE DATE: February 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Glen E. Vereb, Entry 
Procedures and Carriers Branch, Office of Regulations and Rulings 
(202) 927-2320. 
SUPPLEMENTAL INFORMATION: 
BACKGROUND 

On October 14, 1998, Customs published in the CUSTOMS BULLETIN, 
vol. 32, no. 41, a notice of proposal to modify Headquarters ruling let- 
ters (HRLs) 108406, dated July 3, 1986, and 108053, dated February 28, 
1986, wherein Customs held, inter alia, that the prohibition set forth in 
46 U.S.C. App. section 316(a), “* * * applies only to the towing or push- 
ing of vessels, so it would not preclude the use of Canadian-flag tugs for 
docking, undocking, or assistance, if such use involved no towing or 
pushing of vessels.” Upon further review of HRLs 108406 and 108053, 
we concluded that this holding thwarts the protectionist intent of the 
subject statute and is in conflict with prior and subsequent HRLs on 
this issue (see, 102240, dated November 4, 1976; 103910, dated August 
15, 1979; 104220, dated October 17, 1979; and 108922, dated May 15, 
1987). 

Title 46, United States Code Appendix, section 316(a) (46 U.S.C. App. 
316(a), the coastwise towing statute) prohibits the use of any vessel not 
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having in force a certificate of documentation endorsed for the coast- 
wise trade (46 U.S.C. 12106) to tow any vessel other than a vessel in dis- 
tress, from any point or place embraced within the coastwise laws of the 
United States to another such port or place, either directly or by way of 
a foreign port or place, or for any part of such towing. 

Points embraced within the coastwise laws include all points within 
the territorial waters of the United States, including points within a 
harbor. The territorial waters of the United States consist of the territo- 
rial sea, defined as the belt, three nautical miles wide, seaward of the 
territorial sea baseline, and to points located in internal waters, land- 
ward of the territorial sea baseline, in cases where the baseline and 
coastline differ. 

Four comments were received in response to the proposal. Three of 
the commenters were in agreement with the proposal as written. A 
fourth commenter stated that the proposal is limited to berthing opera- 
tions and in order to bring towing assistance operations within the in- 
tended scope of 46 U.S.C. App. 316(a), the following three changes are 
recommended: (1) clarify the definition of “towing and pushing” as rec- 
ognized by Customs in administering the statute; (2) add “escorting” to 
the classes of towing assistance subject to the prohibition set forth 
therein; and (3) eliminate the current “commences/terminates” test 
used to determine the application of the statute. 

With respect to the first of the above-enumerated recommendations, 
the commenter urges Customs to adopt the position that “towing or 
pushing” for purposes of 46 U.S.C. App. 316(a) includes towing assis- 
tance whereby an assisting vessel is in direct contact with an assisted 
vessel (including hull to hull, by towline, including if only pre-tethered, 
or made fast to that vessel by one or more mooring lines) for purposes of 
exerting force on the assisted vessel to control or to assist in controlling 
the movement of that vessel in U.S. waters. Upon reviewing this defini- 
tion, Customs agrees that not only does it provide clarity with respect to 
those activities falling within the purview of 46 U.S.C. App. 316(a), it is 
in accord with the recognized definition of the word “tow” set forth in 
the statute. (See International Maritime Dictionary, DeKerchove, 2d 
edition, at p. 848) Consequently, Customs will adopt this recommenda- 
tion. 

The commenter’s second recommendation urges Customs to include 
“escorting” as an activity within the purview of 46 U.S.C. App. 316(a). 
The commenter’s definition of “escorting” for purposes of this statute 
includes a dedicated vessel accompanying a specific vessel in close prox- 
imity to, or engaged or tethered to that vessel during an escort transit 
(as defined by 33 CFR 168.05), or for the purpose of rendering assis- 
tance in any maneuver as may be required to ensure safe transit or ma- 
neuvering of the escorted vessel. Such escort would be mandated by 
(i) U.S. law, regulation, or other directive issued by competent authority 
having jurisdiction over the waters through which the escorted vessel 
must maneuver, or (ii) the ordinary practice of seamen or the special cir- 
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cumstances there present as required by Rule 2 of the international or 
inland rules (i.e., the law of “good seamanship”). Finally, such escorting 
would be done without regard to whether the escorted vessel is proceed- 
ing under its own power or is being towed or pushed by another vessel 
(e.g., a tug/vessel combination); whether any line(s) tethering or passed 
between the escorting vessel and the escorted vessel has been made fast 
to the escorted vessel; or whether any assistance is being rendered to the 
escorted vessel by means of such line(s). 

Upon reviewing the above recommendation regarding “escorting”, it 
is our position that such an interpretation of the towing statute is de- 
void of statutory authority. Furthermore, it should be noted that where 
the will of Congress has been expressed in reasonably plain terms, that 
language must ordinarily be regarded as conclusive. Griffin v. Oceanic 
Contractors, Inc., 458 U.S. 564, 570, 102 S.Ct. 3245, 3250, 73 L.Ed.2d 
973 (1982) In this regard we note that the prohibition set forth in 46 
U.S.C. App. 316(a) addresses the use of a non-coastwise-qualified vessel 
to “tow” another vessel. To include “escorting” as an activity within the 
scope of the statute is to expand the plain meaning of the word “tow” 
beyond what Congress intended. We therefore decline to adopt this rec- 
ommendation. 

The final recommendation offered for our consideration regards Cus- 
toms current position that 46 U.S.C. App. 316(a) is applicable only to 
those activities, as discussed above, that commence and terminate with- 
in the territorial waters of the United States. The commenter recom- 
mends the elimination of this commences/terminates test and the 
treating of towing assistance as separate and distinct from inter-port 
towing. 

At the outset it should be noted that this position is contrary to a 
statement of one of the other commenters who “* * *support the re- 
quirement that [coastwise-qualified vessels] be used for all tows that 
originate and end in U.S. waters.” (Emphasis added) Another comment- 
er stated that, “The legislative history of [46 U.S.C. App. 316(a)] makes 
it clear that Congress’s [sic] intent was to clarify that towing services, 
including ship assistance, performed solely within U.S. waters are re- 
served for coastwise-qualified vessels, just as the waterborne trans- 
portation of cargo between U.S. ports is reserved for coastwise-qualified 
vessels by 46 U.S.C. App. 883, commonly referred to as the Jones Act.” 
(Emphasis added) Furthermore, there is no controlling authority man- 
dating such an administration of 46 U.S.C. App. 316(a). To the contrary, 
as noted by the aforementioned commenter, the towing statute and the 
coastwise merchandise statute known as the Jones Act are interpreted 
in parie materia. This is further evidenced by the requirement set forth 
in 46 U.S.C. App. 316(a) that any vessel towing pursuant to that statute 
be issued a certificate of documentation with a coastwise endorsement 
pursuant to 46 U.S.C. 12106. In addition, the provisions of 46 U.S.C. 
App. 883 are applicable only when a vessel lades merchandise at a point 
embraced within the coastwise laws and unlades that merchandise at 
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another such point. (See 19 CFR 4.80b(a)) This bright line lading/un- 
lading test for 46 U.S.C. App. 883 is in concert with the commences/ter- 
minates test Customs applies to 46 U.S.C. App. 316(a). To eliminate 
either test is to make applicable the provisions of those statutes to those 
vessels merely transiting U.S. territorial waters, a result not contem- 
plated by Congress in their enactment. We therefore decline to adopt 
this recommendation. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is to modifying HRLs 108406 and 108053 so that they 
are in accord with the holdings of the above-cited HRLs which include 
the use of a non-coastwise-qualified vessel for assistance in docking or 
undocking (i.e., berthing operations), with those activities (i.e., towing 
or pushing) to which the prohibition set forth in 46 U.S.C. App. section 
316(a) applies. Furthermore, it is our position that “towing or pushing” 
for purposes of 46 U.S.C. App. 316(a) includes towing assistance where- 
by an assisting vessel is in direct contact with an assisted vessel (includ- 
ing hull to hull, by towline, including if only pre-tethered, or made fast 
to that vessel by one or more mooring lines) for purposes of exerting 
force on the assisted vessel to control or to assist in controlling the 
movement of that vessel in U.S. waters. HRL 114346, modifying HRLs 
108406 and 108053, is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 


does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1). 


Dated: November 24, 1998. 


STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
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[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
Washington, DC, November 24, 1998 
VES-10-03-RR:IT:EC 114346 GEV 
Category: Carriers 
RONALD C. RASMUS 
PRESIDENT 
THE GREAT LAKES TOWING COMPANY 
1800 Terminal Tower 
50 Public Square 
Cleveland, OH 44113-2274 


Re: Foreign-Flag Tug; Towing Assistance; 46 U.S.C. App. § 316(a) 


DEAR MR. RASMUS 

This is in response to your letter of July 14, 1998, and fax of July 24, 1998, to Stuart P 
Seidel, Assistant Commissioner, Office of Regulations and Rulings (OR&R), regarding the 
use of a Canadian-flag tug in U.S. waters. Our ruling on this matter is set forth below. 


Facts: 


At 0215 hours on July 12, 1998, the WI. SCOTT PURVIS, a Canadian-flag tug, com- 
menced towing assistance to the MARINETTE, a Norwegian-flag vessel, in U.S. waters on 
the approach to the U.S. MacArthur Lock at Sault Ste. Marie, Michigan and continued to 
provide such assistance until 0300 hours on July 12, 1998, when the vessel was off the west- 
ern end of the southeast pier of this approach. Your coastwise-qualified tug MISSOURI 
was manned and standing by for the MARINETTE and would have otherwise performed 
the towing assistance. 


Issue: 


Whether the use of a foreign-flag tug to provide towing assistance services solely within 
US. waters is violative of 46 U.S.C. App. § 316(a). 


Law and Analysis: 


Title 46, United States Code Appendix, § 316(a) (46 U.S.C. App. § 316(a), the coastwise 
towing statute) prohibits the use of any vessel not having in force a certificate of documen- 
tation endorsed for the coastwise trade (46 U.S.C. 12106) to tow any vessel other than a 
vessel in distress, from any point or place embraced within the coastwise laws of the United 
States to another such port or place, either directly or by way of a foreign port or place, or 
for any part of such towing. 

Points embraced within the coastwise laws include all points within the territorial wa- 
ters of the United States, including points within a harbor. The territorial waters of the 
United States consist of the territorial sea, defined as the belt, three nautical miles wide, 
seaward of the territorial sea baseline, and to points located in internal waters, landward of 
the territorial sea baseline, in cases where the baseline and coastline differ. 

In its interpretation of 46 U.S.C. App. § 316(a), Customs has held that towing assistance 
services provided to facilitate the docking and undocking of a vessel solely within U.S. wa- 
ters fall within the purview of that statute (HRLs 102240, dated November 4, 1976; 
103910, dated August 15, 1979; 104220, dated October 17, 1979; and 108922, dated May 15, 
1987). Furthermore, it is our position that “towing or pushing” for purposes of 46 U.S.C. 
App. 316(a) includes towing assistance whereby an assisting vessel is in direct contact with 
an assisted vessel (including hull to hull, by towline, including if only pre-tethered, or made 
fast to that vessel by one or more mooring lines) for purposes of exerting force on the as- 
sisted vessel to control or to assist in controlling the movement of that vessel in U.S. wa- 
ters. 

In regard to the towing assistance services provided by the subject Canadian-flag tug as 
described above, it is Customs position that the prohibitions set forth in the aforemen- 
tioned statute would apply. HRLs 108053, dated February 28, 1986, and 108406, dated July 
3, 1986, are therefore modified as to this issue. 
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Holding: 
The use of a foreign-flag tug to provide towing assistance services solely within U.S. wa- 
ters is violative of 46 U.S.C. App. § 316(a). 
JERRY LADERBERG 
Chief, 
Entry Procedures and Carriers Branch. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TALKING PICTURE FRAME 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of certain component merchandise which is comprised of a 
recording device/picture frame/battery powered clock. Notice of the 


proposed revocation was published on October 14, 1998, in the Customs 
BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 8, 1999. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 14, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 41, proposing to revoke PD B86822, 
dated July 15, 1997, which classified a combined picture frame/record- 
ing device with a battery powered clock, marketed as the “ReCORD’G 
Talking Picture Frame”, in subheading 9103.10.20, HTSUS, as a clock 
with watch movements: electrically operated: with opto-electric display 
only. No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking PD B86822 to reflect the proper classifica- 
tion of the “ReCORD’G Talking Picture Frame” in subheading 
8520.90.00, HTSUS, as a magnetic tape recorder and other sound re- 
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cording apparatus, whether or not incorporating a sound reproducing 
device; other. HQ 960911 revoking PD B86822 is set forth as the attach- 
ment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 


Dated: November 19, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
U.S. CusToMs SERVICE, 
Washington, DC, November 19, 1998. 
CLA-2:RR:CR:GC 960911:AML 
Category: Classification 


Tariff No. 8520.90.00 
Mr. ALAN DRAKE 


FRITZ COMPANIES, INC 

1721 West Elfindale, Suite 205 

Springfield, MO 65807 

Re: ReCORD’G Talking Picture Frame/Clock; Revocation of PD Ruling Letter B86822. 
DEAR Mr. DRAKE 

In PD B86822, dated July 15, 1997, issued to you on behalf of R. D. Manufacturing Corpo- 
ration by the Customs Area Port Director, Savannah, Georgia, the RECORD’G Talking Pic- 
ture Frame/Clock was classified as a clock with watch movements: electrically operated: 
with opto-electronic display only, under subheading 9103.10.20 of the Harmonized Tariff 
Schedule of the United States (HTSUS). 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057, 2186 [1993]), notice of the pro- 
posed revocation of PD B86822 was published on October 14, 1998, in the CusToMsS 
BULLETIN, Volume 32, Number 41. No comments were received in response to this notice. 


Facts: 


The product isa pocket sized, tape recorder/picture frame, which measures 2.55” x 2.5" x 
.58", with a battery powered clock. For purposes of this description, reference is made to 
the opened product, with the section on the left being the “cover” or “front” and the section 
on the right being the “back” or “main body.” The product folds open, like a book, toreveala 
2” square picture frame on the thin cover, and a speaker, electronic recording device and an 
Liquid Crystal Display (LCD) clock housed in the thicker main body. The speaker for the 
playback function of the voice recorder occupies the upper left quadrant of the back por- 
tion. The LCD clock is situated in the upper right quadrant of this portion and displays time 
and date. Its functions are controlled by “MODE” and “SET” control buttons situated im- 
mediately below the time/date display. The clock has an independent power source; it re- 
quires a GB-A(1.5V) battery. In the bottom right quadrant are situated the controls for the 
voice recorder function: a green, triangular “PLAY” button; a circular, red “RECORD” 
button with a function light to its immediate left, which is roughly the size of a pencil tip; 
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and a microphone, designated “MIC,” of similar size to the function light, which is located 
to the left of the display light and in the same quadrant. The recording function requires 
four AG-13 batteries for operation and is capable of recording and playing back up to aten 
second message. The article is packaged in a cardboard box with the declarations “[ten] 
seconds recording time;” “[p]ocket size: 2.55” x 2.5” x .58”;” “[s]olid state (tapeless) re- 
cording technology;” “[rlecorded messages retained for 100 years without battery;” in- 
scribed on the side panels of the package. Neither the device nor its package bear country of 


origin information, although the inquirer states that the product originates in Switzer- 
land. 


Issue: 


Whether the article is classified as a voice recorder, a picture frame or an electronic 
clock? 


Law and Analysis: 


Classification ofimported products for rate of duty purposes is accomplished pursuant to 
the Harmonized Tariff Schedule of the United States (HTSUS). Classification under the 
HTSUS is guided by the General Rules of Interpretation of the Harmonized System 
(GRI’s). GRI 1, HTSUS, states in part that “for legal purposes, classification shall be deter- 
mined according to the terms of the headings and any relative section or chapter notes[.]” 
The headings under consideration are as follows: 


3924 Tableware, kitchenware, other household articles and toilet articles, of 
plastics: 

3924.90 Other: 

3924.90.20 Picture frames. 

x x a * * * * 

8520 Magnetic tape recorders and other sound recording apparatus, whether 
or not incorporating a sound reproducing device: 

8520.90.00 Other. 


* * * * * * + 
9103 Clocks with watch movements, excluding clocks of heading 9104: 
9103.10 Electrically operated: 

9103.10.20 With opto-electronic display only. 


While the article can be partly described by all of these headings, it cannot be classified 
according to GRI 1. Resort must then be made to the remaining GRI’s. 

GRI 2(b) provides in pertinent part that “the classification of goods consisting of more 
than one material or substance shall be according to the principles of Rule 3.” 

GRI 3 provides, in pertinent part: 


When by application of Rule 2(b) or for any other reason, goods are, prima facie, clas- 
sifiable under two or more headings, classification shall be effected as follows: 

(a) The heading which provides the most specific description shall be preferred to 
headings providing a more general description. However, when two or more headings 
each refer to part only of the materials or substances contained in mixed or composite 
goods or to part only of the items put up for retail sale, those headings are to be re- 
garded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up of differ- 
ent components, and goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable. 

When interpreting and implementing the HTSUS, the Explanatory Notes (EN’s) of the 
Harmonized Commodity Description and Coding System may be utilized. The EN’s, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. See, T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). The guidance of the EN’s is necessary 
in the instant analysis. 

EN Rule 3(a)(V), p. 4, states in pertinent part that “when two or more headings each 
refer to part only of the materials or substances contained in mixed or composite goods 
* * * those headings are to be regarded as equally specific in relation to those goods, even if 
one of them gives a more complete or precise description than the others. In such cases, the 
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classification shall be determined by Rule 3(b) or 3(c).” In this regard, EN Rule 3(b)(IX), 
p. 4, states in pertinent part that “composite goods made up of different components shall 
be taken to mean * * * those in which the components are attached to each other to forma 
practically inseparable whole{.]” 

EN Rule 3(b)(VID, p. 4, states, in reference to GRI 3(b), that in “all these cases the goods 
are to be classified as if they consisted of the material or component which gives them their 
essential character, insofar as this criterion is applicable.” 

The term “essential character” is not defined within the HTSUS, GRI’s or EN’s. EN 
Rule 3(b)(VIID, p. 4, gives guidance, stating that “[t]he factor which determines essential 
character will vary as between different kinds of goods. It may, for example, be determined 
by the nature of the material or component, its bulk, quantity, weight or value, or by the 
role of a constituent material in relation to the use of the goods.” 

he function which imparts the essential character of the product in question is that of 
the message recording device, with the picture frame and LCD clock being secondary and 
ancillary to the recording function. Consideration of the design features and the factors 
enumerated in EN Rule 3(b)(VIII) warrants this conclusion. 

It is the portable and compact nature of the product which emphasizes the recording 
function of the product and de-emphasizes the frame and clock functions. The recording 
function is primary to the picture frame and the clock—it is the most sophisticated func- 
tion of the component product and is the function emphasized on the package. It has an 
independent power source and purportedly is capable of storing a message for a consider- 
able period of time (up to 100 years), even without power. The recorder occupies the bulk of 
the product, and is the most valuable function, financially from the manufacturer’s per- 
spective and in terms of marketability for the importer and utility for the consumer. Easily 
transportable within the pocket, the recorded message can bea practical reminder for busi- 
ness or social appointments or the sentimental expression of a loved one. This analysis re- 
quires the determination that the essential character of this composite product is that ofa 
tape recorder. 

lhe article is classified under subheading 8520.90.00, HTSUS, which provides for mag- 
netic tape recorders and other sound recording apparatus, whether or not incorporating a 
sound reproducing device; other. 


Holding: 

The article is classified under subheading 8520.90.00, HTSUS, which provides for mag- 
netic tape recorders and other sound recording apparatus, whether or not incorporating a 
sound reproducing device; other. The column 1, general rate of duty is 0.8% ad valorem. 
Effect on Other Rulings: 

PD 86822, dated July 15, 1997, is revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF KEYCHAIN TOYZ 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of articles described as “Keychain Toyz” under the Harmonized 
Tariff Schedule of the United States (HTSUS). Notice of the proposed 
modification was published on October 14, 1998, in the CUSTOMS BULLE- 
TIN. No comments were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 8, 1998. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On October 14, 1998, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 32, Number 41, proposing to modify New York Rul- 
ing Letter (NYRL) C82644 dated January 5, 1998. No comments were 
received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling pertaining to the tariff classifi- 
cation of articles identified as “Keychain Toyz” under the HTSUS. The 
subject articles consist of a steel chain with a steel key loop attached to 
one end and four different egg-shaped plastic articles, identified as 
“Show ‘N Grow”, “Color Changer”, “Removable Transformer Doggie” 
and “Flash-A-Gotchi”, to the other end. 

In NYRL C82644 dated January 5, 1998, the “Show ‘N Grow”, “Color 
Changer” and “Removable Transformer Doggie” where classified in 
heading 7326, HTSUS, which provides, in pertinent part, for other ar- 
ticles of iron or steel. “Flash-A-Gotchi” was classified in heading 8513, 
HTSUS, which provides, in pertinent part, for flashlights. We are of the 
opinion that it is the ring/chain component which provides the essential 
character of all of the articles. In the case of the “Flash-A-Gotchi” we 
are of the opinion that while it functions as a light, the light component 
does not provide the article with its essential character. Accordingly, 
Customs is modifying NYRL C82644 to reflect the proper classification 
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he “Flash-A-Gotchi” under subheading 7326.20.0050, HTSUS. 
Headquarters Ruling Letter 961398 modifying NYRL C82644 is set 
forth as the Attachment to this document. 
Publication of rulings or decisions pursuant to 19 U.S.C. §1625 does 
not constitute a change of practice or position in accordance with sec- 


1f) 


10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
ated: November 20, 1998. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC, November 20, 1998. 
CLA-2 RR:CR:GC 961398 MMC 
Category: Classification 
Tariff No. 7326.20.0050 


ID 


KESSINGER 
[ARK E. ROLI 
N, MUCHIN & ZAVIS 


West Monroe Street, Suite 1600 
IL 60661 
NYRL C82644 Modified; Keychain Toyz. 
SESSINGER AND Mr. ROLL 
n reference to your February 13, 1998, letter, on behalf of M-B Sales, requesting 
ration of New York Ruling Letter (NYRL) C82644 dated January 5, 1998, concer- 
issification of four different articles all described as “Keychain Toyz” under the 
1 Tariff Schedule of the United States (HTSUS). Samples were submitted for 
yur examination. In preparing this decision consideration was also given to arguments pre- 
sented by counsel in a meeting held on July 20, 1998, and a supplemental submission of 
ist 18, 1998 

In NYRLC82644 dated January 5, 1998, the “Show ‘N Grow”, “Color Changer” and “Re- 
movable Transformer Doggie” where classified in heading 7326, HTSUS, which provides, 
in pertinent part, for other articles of iron or steel. The “Flash-A-Gotchi” was classified in 
heading 8513, HTSUS, which provides, in pertinent part, for flashlights. Upon further ex- 
amination, we are of the opinion that the “Flash-A-Gotchi” is classifiable not as a flashlight 
but rather as a key chain under heading 7326, HTSUS. 

Pursuant to section 625(c)(1) Tariff Act of 1930 [19 U.S.C. 1625(c)(1)], as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, (Pub. L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
modification of NYRL C82644 was published, on October 14,1998, in the CUSTOMS BULLE- 
TIN, Volume 32, Number 41. 

Facts: 


The subject articles consist of a steel chain with a steel key loop attached to one end and 
four different egg-shaped plastic articles to the other. Those articles are described as: 
1) Show ‘N Grow: The egg’s upper and lower halves pull apart to reveal a character 
on acolor label. 


2) Flash-A-Gotchi: The egg’s front features a screen area with a translucent label 
with a row of three buttons beneath. When the screen is depressed, a red LED light is 
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emitted from a hole at the bottom of the egg. The light is powered by a non-replac 
battery. 

3) Color Changer: The egg’s front is a thermochromatic color label. When heat is 
applied to the label (e.g., by rubbing the label), the thermochromatic label changes to 
depict a character. 

4) Removable Transformer/Doggie: A plastic dog figure which is attached to the 
end of the key chain. The dog’s legs may be pulled down manually. A button on the 
front of the dog opens and closes the dog’s mouth. The figure is encased in an 
shaped, hinged, plastic item which opens and closes allowing the key chain to be 
moved from the egg-shaped case. The egg featuresa label on the outside. Inside thee 
is a plastic dog-shaped figure 


‘eable 


Issue: 

Whether the “Keychain Toyz” are classifiable as toys for tariff purposes. Whether the 
“Flash-A-Gotchi” is classifiable as a flashlight for tariff purposes 
Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter 
pretation (GRIs). The systematic detail of the Harmonized System is such that virtually all 
goods are classified by application of GRI 1, that is, according tothe terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The headings under consider 
ation are as follows: 

9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 


7326 Other articles of iron or steel 


$04 


8513 Portable electric lamps designed to function by their own source of ene¢ 
(for example, dry batteries, storage batteries, magnetos), other than | 
ing equipment of heading 8512; parts thereof 
No one heading of the HTSUS, specifically provides for the “Keychain Toyz” as a whole 
The plastic egg-like component, and the plastic dog of the “Keychain Toyz” are described by 


heading 9503, HTSUS. The light component of the “Flash-A-Gotchi” is describe by head- 
ing 8513, HTSUS. The ring and chain components are described by heading 732¢ HTSUS 
As no one heading describes the articles as a whole, the “Keychain Toyz” are eorsiidered 
composite goods consisting of both toy, metal, and, in the case of the “Flash-A-Gotchi” 
flashlight components. As such, they cannot be classified according to GRI 1 

GRI 2(a) is inapplicable because it applies to incomplete or unfinished articles, and the 
key chain is imported in a finished complete condition. GRI 2(b) states, in pertinent part, 
that any reference in a heading to a material or substance shall be taken to include a refer- 
ence to mixtures or combinations of that material or substance with other materials or 
substances. The classification of goods consisting of more than one material or substance 
shall be according to the principles of GRI 3. 

GRI 3(a) states that when, by application of rule 2(b) or for any other reason, goods are, 
prima facie, classifiable under two or more headings, the heading which provides the most 
specific description shall be preferred to headings providing a more general description 
However, when twoor more headings each refer to part only of the materials or substances 
contained in mixed or composite goods or to part only of the items in a set put up for retail 
sale, those headings are to be regarded as equally specific in relation to those goods, even if 
one of them gives a more complete - precise description of the goods. As the key chainisa 
composite good, we must apply rule 3(b), which provides that composite goods are to be 
classified according to the peel that gives the goods their essentiz il character 

In understanding the language of the HTSUS, the Explanatory Notes (ENs) of the Har- 
monized Commodity Description and Coding System may be utilized. The ENs, although 
not dispositive or legally binding, provide acommentary on the scope of each heading, and 
are generally indicative of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed 
Reg. 35127 (August 23, 1989) 

EN VIII to GRI 3(b) explains that “[t]he factor which determines essential character will 
vary as between different kinds of goods. It may, for example, be determined by the nature 
of the material or component, its bulk, quantity, weight or value, or by the role of the con- 
stituent material in relation to the use of the goods.” We must determine whether the egg- 
shaped plastic/ figurine component or the metal key ring component imparts the essential 
character to this article. 
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You claim that the essential character of the key ring is imparted by the egg-like compo- 
nent because it comprises the substantial majority of the weight, value and bulk of the ar 
ticle. We disagree. We be have the at, in this instance, these factors do not resolve the issue of 
essential character. It is the role of the constituent materials in relation to the use of the 
goods that imparts the essential character. 

Customs has consistently held that, when a key chain has both a functional and non- 
functional component it is the functional component which provides the article’s essential 
character. See Headquarters Ruling Letter (HRL) 950636, dated January 16, 1992. Fur 
ther, in HRL 960118 dated July 28, 1997, we determined that a functional key chain/ring, 
not a voice synthesizer comprised a key ring’s essential character. See also, HRL 9594 
dated April 8, 1997 and HRL 958452 dated July 3, 1996 

Concerning the subject articles, it is the ring/chain component which makes up the utili- 
tarian portion of the article. In the case of the “Flash-A-Gotchi” we are of the opinion that 
while it functions as a light, the light component does not provide the article with its essen- 
tial character. Rather, like the other the egg-like components, it is primarily place od at the 
end f the _ chain for decorative purposes. Moreover, we believe that all of the articles 

ll be used predominantly to hold keys. We recognize that these articles are purveyed to 
the public as a “prize” in achild’s meal box. However, they are marketed and displayed and 
even named as key chains. Furthermore, they are not designed principally to amuse, but 
rat a r to hold keys. Finally, we note that you cite several New York Ruling Letters in which 
Customs determined that the essential character of a toy/key chain combination was the 
toy component. It is our understanding that in those instances, the manipulative play val- 
ue of the toy so outweighed any potential functional aspect of the key chain, that the toy 
component provided the article with its essential character. Such is not the case in this 
instance 

We therefore, find that it is the metal key ring component that imparts the “Keychain- 


‘in 
Toyz” boon character. As such all of the ‘ ‘Keye hain Toyz” are classifiable in heading 
7326, HTSUS 
402 


oO 
} 
i 


Holding 


All of the “Keychain Toyz” are classifiable in subheading 7326.20.0050, HTSUS, as 
)|ther articles of iron or steel: [alrticles of iron or steel wire: [o]ther,” with a column one 
duty rate of 4.3 percent ad valorem. NYRL C82644 is modified to reflect this position. 
In accordance with 19 U.S.C. §1625(c)(1), this ruling will become effective 60 days after 
its publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 
MARVIN AMERNICK 
(for John Durant, Director 
Commercial Rulings Division.) 
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